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nature of the failure to timely pay a
fine, to comply with a requirement of
the FTZ Act or the Board’s regulations
or to comply with a prohibition or re-
striction on activity imposed by an
order of the Board or an order of the
Commerce Department’s Assistant Sec-
retary for Enforcement and Compli-
ance. If the grantee is not one of the
responsible parties notified, the Execu-
tive Secretary shall also provide a copy
of the notification to the grantee. The
responsible party(ies) shall be provided
a specified period (of not less than 15
days) to respond in writing to the noti-
fication;

(2) Hearing. If the notified responsible
party(ies) or the zone’s grantee re-
quests a hearing (or if a hearing is de-
termined to be warranted by the Board,
the Commerce Department’s Assistant
Secretary for Enforcement and Compli-
ance or the Executive Secretary), it
shall be held before the Executive Sec-
retary (or a member of the Board staff
designated by the Executive Secretary)
within 30 days following the request for
a hearing (or the determination by the
Board, the Commerce Department’s As-
sistant Secretary for Enforcement and
Compliance or the Executive Sec-
retary). Parties may be represented by
counsel at the hearing, and any evi-
dence and testimony of witnesses in
the proceeding shall be presented. A
transcript of the hearing shall be pro-
duced and a copy shall be made avail-
able to the parties;

(3) The Executive Secretary shall
make a recommendation on the record
of the proceeding not earlier than 15
days after the later of:

(i) The deadline for the party(ies)’s
response under paragraph (h)(1) of this
section; or

(ii) The date of a hearing held under
paragraph (h)(2) of this section; and

(4) The Board or the Commerce De-
partment’s Assistant Secretary for En-
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forcement and Compliance shall deter-
mine whether to instruct CBP to sus-
pend the activated status of the zone
operation(s) in question. If the deter-
mination is affirmative, the Executive
Secretary shall convey the instruction
to CBP, with due consideration to
allow for the transfer of any affected
merchandise from the applicable zone
site(s).

(i) Enforcement of assessment. Upon
any failure to pay an assessed fine, the
Board may request the U.S. Depart-
ment of Justice to recover the amount
assessed in any appropriate district
court of the United States or may com-
mence any other lawful action.

(j) Adjustment for inflation. The max-
imum dollar value of a fine for a viola-
tion of the FTZ Act or the Board’s reg-
ulations is subject to adjustment for
inflation pursuant to the Federal Civil
Penalties Inflation Adjustment Act of
1990 (Pub. L. 101-410), as amended by
the Debt Collection Improvement Act
of 1996 (Pub. L. 104-134).

§400.63 Appeals to the Board of deci-
sions of the Assistant Secretary for
Enforcement and Compliance and
the Executive Secretary.

(a) In general. Decisions of the Com-
merce Department’s Assistant Sec-
retary for Enforcement and Compli-
ance and the Executive Secretary made
pursuant to this part may be appealed
to the Board by adversely affected par-
ties showing good cause.

(b) Procedures. Parties appealing a de-
cision under paragraph (a) of this sec-
tion shall submit a request for review
to the Board in writing, stating the
basis for the request, and attaching a
copy of the decision in question, as
well as supporting information and
documentation. After a review, the
Board shall notify the appealing party
of its decision in writing.
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SCHEDULE I TO PART T700—APPROVED PRO-
GRAMS AND DELEGATE AGENCIES

APPENDIX I TO PART 700—FORM BIS-999-RE-
QUEST FOR SPECIAL PRIORITIES ASSIST-
ANCE

AUTHORITY: Titles I and VII of the Defense
Production Act of 1950, as amended (50 U.S.C.
App. 2061, et seq.), Title VI of the Robert T.
Stafford Disaster Relief and Emergency As-
sistance Act (42 U.S.C. 5195 et seq.), Executive
Order 12919, 59 FR 29525, 3 CFR, 1994 Comp.
901, and Executive Order 13286, 68 FR 10619, 3
CFR, 2003 Comp. 166; section 18 of the Selec-
tive Service Act of 1948 (50 U.S.C. App. 468),
10 U.S.C. 2538, 50 U.S.C. 82, and Executive
Order 12742, 56 FR 1079, 3 CFR, 1991 Comp. 309;
and Executive Order 12656, 53 FR 226, 3 CFR,
1988 Comp. 585.

SOURCE: 49 FR 30414, July 30, 1984, unless
otherwise noted. Redesignated at 54 FR 601,
Jan. 9, 1989.

Subpart A—Purpose

§700.1 Purpose of this regulation.
(a) Title I of the Defense Production

Act of 1950, as amended (50 U.S.C. App.
2061, et seq.) (Defense Production Act),



§700.2

authorizes the President: to require the
priority performance of contracts and
orders necessary or appropriate to pro-
mote the national defense over other
contracts or orders; to allocate mate-
rials, services, and facilities as nec-
essary or appropriate to promote the
national defense; and to require the al-
location of, or the priority performance
under contracts or orders relating to,
supplies of materials, equipment, and
services in order to assure domestic en-
ergy supplies for mnational defense
needs.

(b) Section 18 of the Selective Service
Act of 1948 (60 U.S.C. app. 468) (Selec-
tive Service Act) authorizes the Presi-
dent to place an order with a supplier
for any articles or materials required
for the exclusive use of the U.S. armed
forces whenever the President deter-
mines that in the interest of national
security, prompt delivery of the arti-
cles and materials is required. The sup-
plier must give precedence to the order
so as to deliver the articles or mate-
rials in a required time period. 10
U.S.C. 2538, and 50 U.S.C. 82, provide
similar authority specifically for De-
partment of Defense procurement, but
only in time of war or when war is im-
minent.

(c) Section 602(b) of the Robert T.
Stafford Disaster Relief and Emer-
gency Assistance Act (42 TU.S.C.
5195a(b)) provides that the terms ‘‘na-
tional defense’” and ‘‘defense’ as used
in the Defense Production Act includes
‘““emergency preparedness activities”
conducted pursuant to Title VI of the
Stafford Act. The definition of ‘‘na-
tional defense’ in section 702(14) of the
Defense Production Act provides that
this term includes ‘‘emergency bpre-
paredness activities’ conducted pursu-
ant to Title VI of the Stafford Act and
“‘critical infrastructure protection and
restoration.”

(d) The Defense Priorities and Allo-
cations System (DPAS) regulation im-
plements the priorities and allocations
authority of the Defense Production
Act and as this authority pertains to
Title VI of the Stafford Act, and the
priorities authority of the Selective
Service Act and related statutes, all
with respect to industrial resources.
The DPAS ensures the timely avail-
ability of industrial resources for ap-
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proved programs and provides an oper-
ating system to support rapid indus-
trial response to a national emergency.

(e) To aid in understanding and using
the DPAS, an overview of its major
provisions is incorporated into this
regulation as subpart B—Overview. The
full text of the DPAS is found in sub-
parts D through L.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31921, June 11, 1998; 71 FR 39527, July 13, 2006]

Subpart B—Overview

§700.2 Introduction.

(a) Certain national defense and en-
ergy programs (including emergency
preparedness activities) are approved
for priorities and allocations support.
For example, military aircraft produc-
tion, ammunition, and certain pro-
grams which maximize domestic en-
ergy supplies are ‘‘approved programs.’’
A complete list of currently approved
programs is provided at Schedule I to
this part.

(b) The Department of Commerce ad-
ministers the DPAS to ensure the
timely delivery of industrial items to
meet approved program requirements.

(c) Commerce has delegated authori-
ties to place priority ratings on con-
tracts or orders necessary or appro-
priate to promote the national defense
to the government agencies that issue
such contracts or orders. Schedule I in-
cludes a list of agencies delegated this
authority.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31921, June 11, 1998; 71 FR 39527, July 13, 2006]

§700.3 Priority ratings and rated or-
ders.

(a) Rated orders are identified by a
priority rating consisting of the rat-
ing—either DX or DO—and a program
identification symbol. Rated orders
take preference over all unrated orders
as necessary to meet required delivery
dates. Among rated orders, DX rated
orders take preference over DO rated
orders. Program identification symbols
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indicate which approved program is in-
volved with the rated order. For exam-
ple, Al identifies defense aircraft pro-
grams and A7 signifies defense elec-
tronic programs. The program identi-
fication symbols, in themselves, do not
connote any priority.

(b) Persons receiving rated orders
must give them preferential treatment
as required by this regulation. This
means a person must accept and fill a
rated order for items that the person
normally supplies. The existence of
previously accepted unrated or lower
rated orders is not sufficient reason for
rejecting a rated order. Persons are re-
quired to reschedule unrated orders if
they conflict with performance against
a rated order. Similarly, persons must
reschedule DO rated orders if they con-
flict with performance against a DX
rated order.

(c) All rated orders must be sched-
uled to the extent possible to ensure
delivery by the required delivery date.

(d) Persons who receive rated orders
must in turn place rated orders with
their suppliers for the items they need
to fill the orders. This provision en-
sures that suppliers will give priority
treatment to rated orders from con-
tractor to subcontractor to suppliers
throughout the procurement chain.

(e) Persons may place a priority rat-
ing on orders only when they are in re-
ceipt of a rated order, have been explic-
itly authorized to do so by the Depart-
ment of Commerce or a Delegate Agen-
cy, or are otherwise permitted to do so
by this regulation.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31921, June 11, 1998]

§700.4 Priorities and allocations in a
national emergency.

(a) In the event of a national emer-
gency, special rules may be established
as needed to supplement this part, thus
ensuring rapid industrial response and
the timely availability of critical in-
dustrial items and facilities to meet
the urgent national defense require-
ments, including domestic emergency
preparedness requirements, of approved
programs.

(b) The special rules established in
response to the emergency may include
provisions for the taking of certain
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emergency official actions and the al-
location of critical and scarce mate-
rials and facilities.

[63 FR 31921, June 11, 1998]

§700.5 Special priorities assistance.

(a) The DPAS is designed to be large-
ly self-executing. However, from time-
to-time production or delivery prob-
lems will arise. In this event, special
priorities assistance is available from
Commerce and from the Delegate
Agencies.

(b) Special priorities assistance is
available for any reason consistent
with this regulation. Generally, special
priorities assistance is provided to ex-
pedite deliveries, resolve delivery con-
flicts, place rated orders, locate sup-
pliers, or to verify information sup-
plied by customers and vendors. Spe-
cial priorities assistance may also be
used to request rating authority for
items not automatically ratable.

§700.6 Official actions.

When necessary, Commerce takes
specific official actions to implement
or enforce the provisions of this regula-
tion and to provide special priorities
assistance. Such actions may include
the issuance of: Rating Authorizations,
Directives, Letters of Understanding,
Set-asides, and compliance documents
(Administrative Subpoenas, Demands
for Information, and Inspection Au-
thorizations).

§700.7 Compliance.

(a) Compliance with the provisions of
this regulation and official actions is
required by the Defense Production Act
and the Selective Service Act and re-
lated statutes. Violators are subject to
criminal penalties.

(b) Any person who places or receives
a rated order should be thoroughly fa-
miliar with, and must comply with, the
provisions of this regulation.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31921, June 11, 1998]
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Subpart C—Definitions

§700.8 Definitions.

In addition to the definitions pro-
vided in Section 702 of the Defense Pro-
duction Act (excepting the definition
of ““‘industrial resources’’) and Section
602(a) of the Stafford Act, the following
definitions pertain to all sections of
this part:

Approved program. A program deter-
mined as necessary or appropriate for
priorities and allocations support to
promote the national defense by the
Secretary of Defense, the Secretary of
Energy, or the Secretary of Homeland
Security, under the authority of the
Defense Production Act, the Stafford
Act, and Executive Order 12919, or the
Selective Service Act and related stat-
utes and Executive Order 12742.

Construction. The erection, addition,
extension, or alteration of any build-
ing, structure, or project, using mate-
rials or products which are to be an in-
tegral and permanent part of the build-
ing, structure, or project. Construction
does not include maintenance and re-
pair.

Delegate Agency. A government agen-
cy authorized by delegation from the
Department of Commerce to place pri-
ority ratings on contracts or orders
needed to support approved programs.

Defense Production Act. the Defense
Production Act of 1950, as amended (50
U.S.C. App. 2061, et seq.).

Industrial resources—all materials,
services, and facilities, including con-
struction materials, the authority for
which has not been delegated to other
agencies under Executive Order 12919.
This term also includes the term
“‘item’’ as defined and used in this part.

Item. Any raw, in process, or manu-
factured material, article, commodity,
supply, equipment, component, acces-
sory, part, assembly, or product of any
kind, technical information, process,
or service.

Maintenance and repair and operating
supplies (MRO):

(a) Maintenance is the upkeep nec-
essary to continue any plant, facility,
or equipment in working condition.

(b) Repair is the restoration of any
plant, facility, or equipment to work-
ing condition when it has been ren-
dered unsafe or unfit for service by
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wear and tear, damage, or failure of
parts.

(c) Operating supplies are any items
carried as operating supplies according
to a person’s established accounting
practice. Operating supplies may in-
clude hand tools and expendable tools,
jigs, dies, fixtures used on production
equipment, lubricants, cleaners, chemi-
cals and other expendable items.

(d) MRO does not include items pro-
duced or obtained for sale to other per-
sons or for installation upon or attach-
ment to the property of another per-
son, or items required for the produc-
tion of such items; items needed for the
replacement of any plant, facility, or
equipment; or items for the improve-
ment of any plant, facility, or equip-
ment by replacing items which are still
in working condition with items of a
new or different kind, quality, or de-
sign.

Official action. An action taken by
Commerce under the authority of the
Defense Production Act, the Selective
Service Act and related statutes, and
this regulation. Such actions include
the issuance of Set-asides, Rating Au-
thorizations, Directives, Letters of Un-
derstanding, Demands for Information,
Inspection Authorizations, and Admin-
istrative Subpoenas.

Person—any individual, corporation,
partnership, association, or any other
organized group of persons, or legal
successor or representative thereof; or
any authorized State or local govern-
ment or agency thereof; and for pur-
poses of administration of this part, in-
cludes the United States Government
and any authorized foreign government
or agency thereof, delegated authority
as provided in this part.

Production equipment. Any item of
capital equipment used in producing
materials or furnishing services that
has a unit acquisition cost of $2,500 or
more, an anticipated service life in ex-
cess of one year, and the potential for
maintaining its integrity as a capital
item.

Rated order. A prime contract, a sub-
contract, or a purchase order in sup-
port of an approved program issued in
accordance with the provisions of this
regulation.
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Selective Service Act and related stat-
utes—Section 18 of the Selective Serv-
ice Act of 1948 (50 U.S.C. app. 468), 10
U.S.C. 2538, and 50 U.S.C. 82.

Set-aside. The amount of an item for
which a supplier must reserve order
book space in anticipation of the re-
ceipt of rated orders.

Stafford Act—Title VI (Emergency
Preparedness) of the Robert T. Stafford
Disaster Relief and Emergency Assist-
ance Act, as amended (42 U.S.C. 5195 et
seq.).

[49 FR 30414, July 30, 1984; 49 FR 50172, Dec.
27, 1984. Redesignated at 54 FR 601, Jan. 9,
1989, as amended at 63 FR 31921, June 11, 1998;
71 FR 39528, July 13, 2006]

Subpart D—Industrial Priorities

§700.10 Delegation of authority.

(a) The priorities and allocations au-
thorities of the President under Title I
of the Defense Production Act with re-
spect to industrial resources have been
delegated to the Secretary of Com-
merce under Executive Order 12919 of
June 3, 1994 (59 FR 29525). The priorities
authorities of the President under the
Selective Service Act and related stat-
utes with respect to industrial re-
sources have also been delegated to the
Secretary of Commerce under Execu-
tive Order 12742 of January 8, 1991 (56
FR 1079).

(b) Within the Department of Com-
merce, these responsibilities have been
assigned to the Office of Strategic In-
dustries and Economic Security. The
Department of Commerce has author-
ized the Delegate Agencies to assign
priority ratings to orders for items
needed for approved programs.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31922, June 11, 1998; 71 FR 39528, July 13, 2006]

§700.11 Priority ratings.

(a) Levels of priority. (1) There are two
levels of priority established by this
regulation, identified by the rating
symbols “DO” and “DX”’.

(2) All DO rated orders have equal
priority with each other and take pref-
erence over unrated orders. All DX
rated orders have equal priority with
each other and take preference over DO
rated orders and unrated orders. (For
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resolution of conflicts among rated or-
ders of equal priority, see §700.14(c).)

(3) In addition, a Directive issued by
Commerce takes preference over any
DX rated order, DO rated order, or
unrated order, as stipulated in the Di-
rective. (For a full discussion of Direc-
tives, see §700.62.)

(b) Program identification symbols. Pro-
gram identification symbols indicate
which approved program is being sup-
ported by a rated order. The list of ap-
proved programs and their identifica-
tion symbols are listed in Schedule 1.
For example, Al identifies defense air-
craft programs and A7 signifies defense
electronic programs. Program identi-
fication symbols, in themselves, do not
connote any priority.

(c) Priority ratings. A priority rating
consists of the rating symbol—DO and
DX—and the program identification
symbol, such as Al, C2, or N1. Thus, a
contract for the production of an air-
craft will contain a DO-Al or DX-Al
priority rating. A contract for a radar
set will contain a DO-A7 or DX-AT pri-
ority rating.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31922, June 11, 1998; 71 FR 39528, July 13, 2006]

§700.12

Each rated order must include:

(a) The appropriate priority rating
(e.g. DO-A1, DX-A4, DO-H1);

(b) A required delivery date or dates.
The words ‘“‘immediately’ or ‘‘as soon
as possible’” do not constitute a deliv-
ery date. A ‘‘requirements contract’’,
‘“‘basic ordering agreement’’, ‘‘prime
vendor contract’, or similar procure-
ment document bearing a priority rat-
ing may contain no specific delivery
date or dates and may provide for the
furnishing of items from time-to-time
or within a stated period against spe-
cific purchase orders, such as ‘‘calls”,
“‘requisitions’, and ‘‘delivery orders’.
These purchase orders must specify a
required delivery date or dates and are
to be considered as rated as of the date
of their receipt by the supplier and not
as of the date of the original procure-
ment document;

(c) The written signature on a manu-
ally placed order, or the digital signa-
ture or name on an electronically

Elements of a rated order.
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placed order, of an individual author-
ized to sign rated orders for the person
placing the order. The signature or use
of the name certifies that the rated
order is authorized under this part and
that the requirements of this part are
being followed; and

(d) A statement that reads in sub-
stance:

This is a rated order certified for national
defense use, and you are required to follow
all the provisions of the Defense Priorities
and Allocations System regulation (15 CFR
part 700).

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31922, June 11, 1998]

§700.13 Acceptance and rejection of
rated orders.

(a) Mandatory acceptance. (1) Except
as otherwise specified in this section, a
person shall accept every rated order
received and must fill such orders re-
gardless of any other rated or unrated
orders that have been accepted.

(2) A person shall not discriminate
against rated orders in any manner
such as by charging higher prices or by
imposing different terms and condi-
tions than for comparable unrated or-
ders.

(b) Mandatory rejection. Unless other-
wise directed by Commerce:

(1) A person shall not accept a rated
order for delivery on a specific date if
unable to fill the order by that date.
However, the person must inform the
customer of the earliest date on which
delivery can be made and offer to ac-
cept the order on the basis of that date.
Scheduling conflicts with previously
accepted lower rated or unrated orders
are not sufficient reason for rejection
under this section.

(2) A person shall not accept a DO
rated order for delivery on a date
which would interfere with delivery of
any previously accepted DO or DX
rated orders. However, the person must
offer to accept the order based on the
earliest delivery date otherwise pos-
sible.

(3) A person shall not accept a DX
rated order for delivery on a date
which would interfere with delivery of
any previously accepted DX rated or-
ders, but must offer to accept the order
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based on the earliest delivery date oth-
erwise possible.

(4) If a person is unable to fill all the
rated orders of equal priority status re-
ceived on the same day, the person
must accept, based upon the earliest
delivery dates, only those orders which
can be filled, and reject the other or-
ders. For example, a person must ac-
cept order A requiring delivery on De-
cember 15 before accepting order B re-
quiring delivery on December 31. How-
ever, the person must offer to accept
the rejected orders based on the ear-
liest delivery dates otherwise possible.

(c) Optional rejection. Unless other-
wise directed by Commerce, rated or-
ders may be rejected in any of the fol-
lowing cases as long as a supplier does
not discriminate among customers:

(1) If the person placing the order is
unwilling or unable to meet regularly
established terms of sale or payment;

(2) If the order is for an item not sup-
plied or for a service not performed;

(3) If the order is for an item pro-
duced, acquired, or provided only for
the supplier’s own use for which no or-
ders have been filled for two years
prior to the date of receipt of the rated
order. If, however, a supplier has sold
some of these items, the supplier is ob-
ligated to accept rated orders up to
that quantity or portion of production,
whichever is greater, sold within the
past two years;

(4) If the person placing the rated
order, other than the U.S. Government,
makes the item or performs the service
being ordered;

(5) If acceptance of a rated order or
performance against a rated order
would violate any other regulation, of-
ficial action, or order of the Depart-
ment of Commerce issued under the au-
thority of the Defense Production Act
or the Selective Service Act and re-
lated statutes [See §700.75].

(d) Customer notification requirements.
(1) A person must accept or reject a
rated order and transmit the accept-
ance or rejection in writing (hard
copy), or in electronic format, within
fifteen (15) working days after receipt
of a DO rated order and within ten (10)
working days after receipt of a DX
rated order. If the order is rejected, the
person must also provide the reasons
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for the rejection, pursuant to para-
graphs (b) and (c¢) of this section, in
writing (hard copy) or electronic for-
mat.

(2) If a person has accepted a rated
order and subsequently finds that ship-
ment or performance will be delayed,
the person must notify the customer
immediately, give the reasons for the
delay, and advise of a new shipment or
performance date. If notification is
given verbally, written or electronic
confirmation must be provided within
five (5) working days.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31922, June 11, 1998; 70 FR 10864, Mar. 7, 2005]

§700.14 Preferential scheduling.

(a) A person must schedule oper-
ations, including the acquisition of all
needed production items, in a timely
manner to satisfy the delivery require-
ments of each rated order. Modifying
production or delivery schedules is nec-
essary only when required delivery
dates for rated orders cannot otherwise
be met.

(b) DO rated orders must be given
production preference over unrated or-
ders, if necessary to meet required de-
livery dates, even if this requires the
diversion of items being processed or
ready for delivery against unrated or-
ders. Similarly, DX rated orders must
be given preference over DO rated or-
ders and unrated orders.

Examples: If a person receives a DO rated
order with a delivery date of June 3 and if
meeting that date would mean delaying pro-
duction or delivery of an item for an unrated
order, the unrated order must be delayed. If
a DX rated order is received calling for deliv-
ery on July 15 and a person has a DO rated
order requiring delivery on June 2 and oper-
ations can be scheduled to meet both deliv-
eries, there is no need to alter production
schedules to give any additional preference
to the DX rated order.

(c) Conflicting rated orders. (1) If a per-
son finds that delivery or performance
against any accepted rated orders con-
flicts with the delivery or performance
against other accepted rated orders of
equal priority status, the person shall
give preference to the conflicting or-
ders in the sequence in which they are
to be delivered or performed (not to the
receipt dates). If the conflicting rated

§700.16

orders are scheduled to be delivered or
performed on the same day, the person
shall give preference to those orders
which have the earliest receipt dates.

(2) If a person is unable to resolve
rated order delivery or performance
conflicts under this section, the person
should promptly seek special priorities
assistance as provided in §§700.50
through 700.54. If the person’s customer
objects to the rescheduling of delivery
or performance of a rated order, the
customer should promptly seek special
priorities assistance as provided in
§§700.50 through 700.54. For any rated
order against which delivery or per-
formance will be delayed, the person
must notify the customer as provided
in §700.13(d)(2).

(d) If a person is unable to purchase
needed production items in time to fill
a rated order by its required delivery
date, the person must fill the rated
order by using inventoried production
items. A person who uses inventoried
items to fill a rated order may replace
those items with the use of a rated
order as provided in §700.17(b).

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31922, June 11, 1998]

§700.15

(a) A person must use rated orders
with suppliers to obtain items needed
to fill a rated order. The person must
use the priority rating indicated on the
customer’s rated order, except as oth-
erwise provided in this regulation or as
directed by the Department of Com-
merce.

Extension of priority ratings.

For example, if a person is in receipt of a
DO-A3 rated order for a navigation system
and needs to purchase semiconductors for its
manufacture, that person must use a DO-A3
rated order to obtain the needed semiconduc-
tors.

(b) The priority rating must be in-
cluded on each successive order placed
to obtain items needed to fill a cus-
tomer’s rated order. This continues
from contractor to subcontractor to
supplier throughout the entire procure-
ment chain.

§700.16 Changes or cancellations of
priority ratings and rated orders.

(a) The priority rating on a rated
order may be changed or cancelled by:
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(1) An official action of the Depart-
ment of Commerce; or

(2) Written notification from the per-
son who placed the rated order (includ-
ing a Delegate Agency).

(b) If an unrated order is amended so
as to make it a rated order, or a DO,
rating is changed to a DX rating, the
supplier must give the appropriate
preferential treatment to the order as
of the date the change is received by
the supplier.

(c) An amendment to a rated order
that significantly alters a supplier’s
original production or delivery sched-
ule shall constitute a new rated order
as of the date of its receipt. The sup-
plier must accept or reject the amend-
ed order according to the provisions of
§700.13.

(d) The following amendments do not
constitute a new rated order: a change
in shipping destination; a reduction in
the total amount of the order; an in-
crease in the total amount of the order
which has negligible impact upon de-
liveries; a minor variation in size or de-
sign; or a change which is agreed upon
between the supplier and the customer.

(e) If a person no longer needs items
to fill a rated order, any rated orders
placed with suppliers for the items, or
the priority rating on those orders,
must be cancelled.

(f) When a priority rating is added to
an unrated order, or is changed or can-
celled, all suppliers must be promptly
notified in writing.

§700.17

(a) A person must use rated orders to
obtain:

(1) Items which will be physically in-
corporated into other items to fill
rated orders, including that portion of
such items normally consumed, or con-
verted into scrap or by-products, in the
course of processing;

(2) Containers or other packaging
materials required to make delivery of
the finished items against rated orders;

(3) Services, other than contracts of
employment, needed to fill rated or-
ders; and

(4) MRO needed to produce the fin-
ished items to fill rated orders. How-
ever, for MRO, the priority rating used
must contain the program identifica-
tion symbol H7 along with the rating

Use of rated orders.

15 CFR Ch. VII (1-1-14 Edition)

symbol contained on the customer’s
rated order. For example, a person in
receipt of a DO-A3 rated order, who
needs MRO, would place a DO-HT rated
order with the person’s supplier.

(b) A person may use a rated order to
replace inventoried items (including
finished items) if such items were used
to fill rated orders, as follows:

(1) The order must be placed within
90 days of the date of use of the inven-
tory.

(2) A DO rating symbol and the pro-
gram identification symbol indicated
on the customer’s rated order must be
used on the order. A DX rating symbol
may not be used even if the inventory
was used to fill a DX rated order.

(3) If the priority ratings on rated or-
ders from one customer or several cus-
tomers contain different program iden-
tification symbols, the rated orders
may be combined. In this case, the pro-
gram identification symbol H1 must be
used (i.e., DO-H1).

(c) A person may combine DX and DO
rated orders from one customer or sev-
eral customers if the items covered by
each level of priority are identified sep-
arately and clearly. If different pro-
gram identification symbols are indi-
cated on those rated orders of equal
priority, the person must use the pro-
gram identification symbol H1l (.e.,
DO-H1 or DX-H1).

(d) Combining rated and unrated or-
ders. (1) A person may combine rated
and unrated order quantities on one
purchase order provided that:

(i) The rated quantities are sepa-
rately and clearly identified; and

(ii) The four elements of a rated
order, as required by §700.12, are in-
cluded on the order with the statement
required in §700.12(d) modified to read
in substance:

This purchase order contains rated order
quantities certified for national defense use,
and you are required to follow all the provi-
sions of the Defense Priorities and Alloca-
tions System regulation (15 CFR part 700)
only as it pertains to the rated quantities.

(2) A supplier must accept or reject
the rated portion of the purchase order
as provided in §700.13 and give pref-
erential treatment only to the rated
quantities as required by this part.
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This part may not be used to give pref-
erential treatment to the unrated por-
tion of the order.

(3) Any supplier who believes that
rated and unrated orders are being
combined in a manner contrary to the
intent of this regulation or in a fashion
that causes undue or exceptional hard-
ship may submit a request for adjust-
ment or exception under §700.80.

(e) A person may place a rated order
for the minimum commercially pro-
curable quantity even if the quantity
needed to fill a rated order is less than
that minimum. However, a person
must combine rated orders as provided
in paragraph (c) of this section, if pos-
sible, to obtain minimum procurable
quantities.

(f) A person is not required to place a
priority rating on an order for less
than $50,000, or one half of the Federal
Acquisition Regulation (FAR) Sim-
plified Acquisition Threshold (see FAR
2.101), whichever amount is larger, pro-
vided that delivery can be obtained in
a timely fashion without the use of the
priority rating.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31923, June 11, 1998]

§700.18 Limitations on placing rated
orders.

(a) General limitations. (1) A person
may not place a DO or DX rated order
unless entitled to do so under this reg-
ulation.

(2) Rated orders may not be used to
obtain:

(i) Delivery on a date earlier than
needed;

(ii) A greater quantity of the item
than needed, except to obtain a min-
imum procurable quantity. Separate
rated orders may not be placed solely
for the purpose of obtaining minimum
procurable quantities on each order;

(iii) Items in advance of the receipt
of a rated order, except as specifically
authorized by Commerce (see §700.51(c)
for information on obtaining author-
ization for a priority rating in advance
of a rated order); or

(iv) Any of the following items unless
specific priority rating authority has
been obtained from a Delegate Agency
or Commerce:

§700.18

(A) Items for plant improvement, ex-
pansion or construction, unless they
will be physically incorporated into a
construction project covered by a rated
order; and

(B) Production or construction equip-
ment or items to be used for the manu-
facture of production equipment. [For
information on requesting priority rat-
ing authority, see §700.51.]

(v) Any items related to the develop-
ment of chemical or biological warfare
capabilities or the production of chem-
ical or biological weapons, unless such
development or production has been
authorized by the President or the Sec-
retary of Defense.

(b) Jurisdiction limitations. (1) The pri-
orities and allocations authority for
certain items have been delegated
under Executive Orders 12919 and 12742,
other executive order, or Interagency
Memoranda of Understanding to other
agencies. Unless otherwise agreed to by
the concerned agencies, the provisions
of this part are not applicable to these
items which include:

(i) Food resources, food resource fa-
cilities, and the domestic distribution
of farm equipment and commercial fer-
tilizer (Department of Agriculture)
(The Department of Agriculture and
the Department of Commerce have
agreed that the Department of Defense
may place rated contracts and orders
for food resources in support of troops,
including but not limited to, meals
ready to eat (MREs), ‘‘tray-packs’ (T-
rations), A-rations, and B-rations);

(ii) All forms of energy, including
radioisotopes, stable isotopes, source
material, and special nuclear material
produced in Government-owned plants
or facilities operated by or for the De-
partment of Energy (Department of
Energy);

(iii) Health resources (Department of
Health and Human Services);

(iv) All forms of civil transportation
(Department of Transportation);

(v) Water resources (Department of
Defense/U.S. Army Corps of Engineers);
and

(vi) Communications services (Na-
tional Communications System under
Executive Order 12472 of April 3, 1984).

(2) The jurisdiction of the Depart-
ment of Commerce and the Depart-
ments of Energy and Agriculture over
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certain specific items included in the
categories listed above has been clari-
fied by Interagency Memoranda of Un-
derstanding.

(3) The following items under the ju-
risdiction of Commerce are currently
excluded from the rating provisions of
this regulation; however, these items
are subject to Commerce Directives.
These excluded items are:

Copper raw materials
Crushed stone

Gravel

Sand

Scrap

Slag

Steam heat, central
Waste paper

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31923, June 11, 1998; 71 FR 39528, July 13, 2006]

Subpart E—Industrial Priorities for
Energy Programs

§700.20 Use of priority ratings.

(a) Section 101(c) of the Defense Pro-
duction Act authorizes the use of pri-
ority ratings for projects which maxi-
mize domestic energy supplies.

(b) Projects which maximize domes-
tic energy supplies include those which
maintain or further domestic energy
exploration, production, refining, and
transportation; maintain or further the
conservation of energy; or are involved
in the construction or maintenance of
energy facilities.

§700.21 Application for priority rating
authority.

(a) For projects believed to maximize
domestic energy supplies, a person may
request priority rating authority for
scarce, critical, and essential supplies
of materials, equipment, and services
(related to the production of materials
or equipment, or the installation, re-
pair, or maintenance of equipment) by
submitting a request to the Depart-
ment of Energy. Further information
may be obtained from the U.S. Depart-
ment of Energy, Office of Electricity
Delivery and Emnergy Reliability, 1000
Independence Avenue, SW., Wash-
ington, DC 20585.

(b) On receipt of the application, the
Department of Energy will:

15 CFR Ch. VII (1-1-14 Edition)

(1) Determine if the project maxi-
mizes domestic energy supplies; and

(2) Find whether the materials,
equipment, or services involved in the
application are critical and essential to
the project.

(c) If the Department of Energy noti-
fies Commerce that the project maxi-
mizes domestic energy supplies and
that the materials, equipment, or serv-
ices are critical and essential, Com-
merce must find whether the items in
question are scarce and whether there
is a need to use the priorities and allo-
cations authorities.

(1) Scarcity implies an unusual dif-
ficulty in obtaining the materials,
equipment, or services in a timeframe
consistent with the timely completion
of the energy project. Among the fac-
tors to be used in making the scarcity
finding will be the following:

(i) Value and volume of material or
equipment shipments;

(ii) Consumption of material and
equipment;

(iii) Volume and market trends of
imports and exports;

(iv) Domestic and foreign sources of
supply;

(v) Normal levels of inventories;

(vi) Rates of capacity utilization;

(vii) Volume of new orders; and

(viii) Lead times for new orders.

(2) In finding whether there is a need
to use the priorities and allocations au-
thorities, Commerce will consider al-
ternative supply solutions and other
measures.

(d) If Commerce does not find that
the items of materials, equipment, or
services are scarce, it will not proceed
to analyze the need to use the prior-
ities and allocations authorities.

(e) Commerce will inform the Depart-
ment of Energy of the results of its
analysis. If Commerce has made the
two required findings, it will authorize
the Department of Energy to grant the
use of a priority rating to the appli-
cant.

(f) Schedule I includes a list of ap-
proved programs to support the maxi-
mization of domestic energy supplies.
A Department of Energy regulation

104



Bureau of Industry and Security, Commerce

setting forth the procedures and cri-
teria used by the Department of En-
ergy in making its determination and
findings is published in 10 CFR part 216.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31923, June 11, 1998; 73 FR 34, Jan. 2, 2008]

Subpart F—National Emergency
Preparedness and Critical ltems

SOURCE: 63 FR 31923, June 11, 1998, unless
otherwise noted.

§700.30 Priorities and allocations in a
national emergency.

(a) In the event of a national emer-
gency, special rules may be established
as needed to supplement this part, thus
ensuring rapid industrial response and
the timely availability of critical in-
dustrial items and facilities to meet
the urgent national defense require-
ments, including domestic emergency
preparedness requirements, of approved
programs.

(1) Emergency official actions. (i) As
needed, this part may be supplemented
to include additional definitions to
cover civilian emergency preparedness
industrial items, support for essential
civilian programs, and provisions for
the taking of certain emergency offi-
cial actions under sections §§700.60
through 700.63.

(ii) Emergency official actions may
include:

(A) Controlling inventories of critical
and scarce defense and/or emergency
preparedness items;

(B) Restricting the purchase, use, or
distribution of critical and scarce de-
fense and/or emergency preparedness
items, or the use of production or dis-
tribution facilities, for non-essential
purposes; and

(C) Converting the production or dis-
tribution of non-essential items to the
production or distribution of critical
and scarce defense and/or emergency
preparedness items.

(2) Allocation of critical and scarce
items and facilities. (i) As needed, this
part may be supplemented to establish
special rules for the allocation of
scarce and critical items and facilities
to ensure the timely availability of
these items and facilities for approved
programs, and to provide for an equi-

§700.31

table and orderly distribution of re-
quirements for such items among all
suppliers of the items. These rules may
provide for the allocation of individual
items or they may be broad enough to
direct general industrial activity as re-
quired in support of emergency require-
ments.

(ii) Allocation rules (i.e., controlled
materials programs) were established
in response to previous periods of na-
tional security emergency such as
World War II and the Korean Conflict.
The basic elements of the controlled
materials programs were the set-aside
(the amount of an item for which a pro-
ducer or supplier must reserve order
book space in anticipation of the re-
ceipt of rated orders), the production
directive (requires a producer to supply
a specific quantity, size, shape, and
type of an item within a specific time
period), and the allotment (the max-
imum quantity of an item authorized
for use in a specific program or appli-
cation). These elements can be used to
assure the availability of any scarce
and critical item for approved pro-
grams. Currently, a set-aside applies
only to metalworking machines (see
§700.31).

(3) In the event that certain critical
items become scarce, and approved pro-
gram requirements for these items can-
not be met without creating a signifi-
cant dislocation in the civilian market
place so as to create appreciable hard-
ship, Commerce may establish special
rules under section 101(b) of the De-
fense Production Act to control the
general distribution of such items in
the civilian market.

(b) [Reserved]

[63 FR 31923, June 11, 1998, as amended at 71
FR 39528, July 13, 2006]

§700.31 Metalworking machines.

(a) ‘‘Metalworking machines” in-
clude power driven, manual or auto-
matic, metal cutting and metal form-
ing machines and complete machines
not supported in the hands of an oper-
ator when in use. Basic machines with
a list price of $2,500 or less are not cov-
ered by this section.

(b) Metalworking machines covered
by this section include:

Bending and forming machines
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Boring machines

Broaching machines

Drilling and tapping machines

Electrical discharge, ultrasonic and chem-
ical erosion machines

Forging machinery and hammers

Gear cutting and finishing machines

Grinding machines

Hydraulic and pneumatic presses,
driven

Machining centers and way-type machines

Manual presses

Mechanical presses, power driven

Milling machines

Miscellaneous machine tools

Miscellaneous secondary metal forming and
cutting machines

Planers and shapers

Polishing, lapping, boring, and finishing ma-
chines

Punching and shearing machines

Riveting machines

Saws and filing machines

Turning machines, lathes,
matic

Wire and metal ribbon forming machines

power

including auto-

(c) A metalworking machine pro-
ducer is not required to accept DO
rated orders calling for delivery in any
month of a total quantity of any size of
machine in excess of 60 percent of
scheduled production of that size of
machine for that month, or any DO
rated orders received less than three
months prior to the beginning of the
month for which delivery is requested.
However, DX rated orders must be ac-
cepted without regard to a set-aside or
the lead time, if delivery can be made
by the required date.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989. Further redesignated at
63 FR 31924, June 11, 1998]

Subpart G [Reserved]

Subpart H—Special Priorities
Assistance

§700.50 General provisions.

(a) The DPAS is designed to be large-
ly self-executing. However, it is antici-
pated that from time-to-time problems
will occur. In this event, a person
should immediately contact the appro-
priate contract administration officer
for guidance or assistance. If additional
formal aid is needed, special priorities
assistance should be sought from the
Delegate Agency through the contract
administration officer. If the Delegate

15 CFR Ch. VII (1-1-14 Edition)

Agency is unable to resolve the prob-
lem or to authorize the use of a pri-
ority rating and believes additional as-
sistance is warranted, the Delegate
Agency may forward the request to the
Department of Commerce for action.
Special priorities assistance is a serv-
ice provided to alleviate problems that
do arise.

(b) Special priorities assistance can
be provided for any reason in support
of this regulation, such as assisting in
obtaining timely deliveries of items
needed to satisfy rated orders or au-
thorizing the use of priority ratings on
orders to obtain items not automati-
cally ratable under this regulation.

(c) A request for special priorities as-
sistance or priority rating authority
must be submitted on Form BIS-999
(OMB control number 0694-0057) to the
local contract administration rep-
resentative. Form BIS-999 may be ob-
tained from the Delegate Agency rep-
resentative or from the Department of
Commerce. A sample Form BIS-999 is
attached at Appendix I.

[49 FR 30414, July 30, 1984; 49 FR 50171, Dec.
27, 1984. Redesignated at 54 FR 601, Jan. 9,
1989, as amended at 63 FR 31924, June 11, 1998]

§700.51 Requests for priority rating
authority.

(a) If a rated order is likely to be de-
layed because a person is unable to ob-
tain items not normally rated under
this regulation, the person may request
the authority to use a priority rating
in ordering the needed items. Examples
of items for which priority ratings can
be authorized include:

(1) Production or construction equip-
ment;

(2) Computers when not used as pro-
duction items; and

(3) Expansion, rebuilding or replacing
plant facilities.

(b) Rating authority for production or
construction equipment. (1) A request for
priority rating authority for produc-
tion or construction equipment must
be submitted to the appropriate Dele-
gate Agency. The Delegate Agency
may establish particular forms to be
used for these requests (e.g., Depart-
ment of Defense Form DD 691.)

(2) When the use of a priority rating
is authorized for the procurement of
production or construction equipment,
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a rated order may be used either to
purchase or to lease such equipment.
However, in the latter case, the equip-
ment may be leased only from a person
engaged in the business of leasing such
equipment or from a person willing to
lease rather than sell.

(c) Rating authority in advance of a
rated prime contract. (1) In certain cases
and upon specific request, Commerce,
in order to promote the national de-
fense, may authorize a person to place
a priority rating on an order to a sup-
plier in advance of the issuance of a
rated prime contract. In these in-
stances, the person requesting advance
rating authority must obtain sponsor-
ship of the request from the appro-
priate Delegate Agency. The person
shall also assume any business risk as-
sociated with the placing of rated or-
ders if these orders have to be can-
celled in the event the rated prime con-
tract is not issued.

(2) The person must state the fol-
lowing in the request:

It is understood that the authorization of a
priority rating in advance of our receiving a
rated prime contract from a Delegate Agen-
cy and our use of that priority rating with
our suppliers in no way commits the Dele-
gate Agency, the Department of Commerce
or any other government agency to enter
into a contract or order or to expend funds.
Further, we understand that the Federal
Government shall not be liable for any can-
cellation charges, termination costs, or
other damages that may accrue if a rated
prime contract is not eventually placed and,
as a result, we must subsequently cancel or-
ders placed with the use of the priority rat-
ing authorized as a result of this request.

(3) In reviewing requests for rating
authority in advance of a rated prime
contract, Commerce will consider,
among other things, the following cri-
teria:

(i) The probability that the prime
contract will be awarded;

(ii) The impact of the resulting rated
orders on suppliers and on other au-
thorized programs;

(iii) Whether the contractor is the
sole source;

(iv) Whether the item being produced
has a long lead time;

(v) The political sensitivity of the
project; and

(vi) The time period for which the
rating is being requested.

§700.54

(4) Commerce may require periodic
reports on the use of the rating author-
ity granted under paragraph (c) of this
section.

(5) If a rated prime contract is not
issued, the person shall promptly no-
tify all suppliers who have received
rated orders pursuant to the advanced
rating authority that the priority rat-
ing on those orders is cancelled.

§700.52 Examples of assistance.

(a) While special priorities assistance
may be provided for any reason in sup-
port of this regulation, it is usually
provided in situations where:

(1) A person is experiencing difficulty
in obtaining delivery against a rated
order by the required delivery date; or

(2) A person cannot locate a supplier
for an item needed to fill a rated order.

(b) Other examples of special prior-
ities assistance include:

(1) Ensuring that rated orders receive
preferential treatment by suppliers;

(2) Resolving production or delivery
conflicts between various rated orders;

(3) Assisting in placing rated orders
with suppliers;

(4) Verifying the urgency of rated or-
ders; and

(5) Determining the validity of rated
orders.

§700.53 Criteria for assistance.

Requests for special priorities assist-
ance should be timely, i.e., the request
has been submitted promptly and
enough time exists for the Delegate
Agency or Commerce to effect a mean-
ingful resolution to the problem, and
must establish that:

(a) There is an urgent need for the
item; and

(b) The applicant has made a reason-
able effort to resolve the problem.

§700.54 Instances where assistance

will not be provided.

Special priorities assistance is pro-
vided at the discretion of the Delegate
Agencies and Commerce when it is de-
termined that such assistance is war-
ranted to meet the objectives of this
regulation. Examples where assistance
may not be provided include situations
when a person is attempting to:

(a) Secure a price advantage;
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(b) Obtain delivery prior to the time
required to fill a rated order;

(c) Gain competitive advantage;

(d) Disrupt an industry apportion-
ment program in a manner designed to
provide a person with an unwarranted
share of scarce items; or

(e) Overcome a supplier’s regularly
established terms of sale or conditions
of doing business.

[49 FR 30414, July 30, 1984. Redesignated at 54

FR 601, Jan. 9, 1989, as amended at 63 FR
31924, June 11, 1998]

§700.55 Assistance programs
Canada and other nations.

with

(a) To promote military assistance to
foreign nations, this section provides
for authorizing priority ratings to per-
sons in Canada and in other foreign na-
tions to obtain items in the United
States in support of approved pro-
grams. Although priority ratings have
no legal authority outside of the
United States, this section also pro-
vides information on how persons in
the United States may obtain informal
assistance in Canada, Italy, The Neth-
erlands, Sweden, and the United King-
dom in support of approved programs.

(b) Canada. (1) The joint U.S.-Cana-
dian military arrangements for the de-
fense of North America and the inte-
grated nature of their defense indus-
tries as set forth in the U.S.-Canadian
Statement of Principles for Economic Co-
operation (October 26, 1950) require
close coordination and the establish-
ment of a means to provide mutual as-
sistance to the defense industries lo-
cated in both countries.

(2) The Department of Commerce co-
ordinates with the Canadian Public
Works and Government Services Can-
ada on all matters of mutual concern
relating to the administration of this
regulation.

(3) Any person in the United States
ordering defense items in Canada in
support of an approved program should
inform the Canadian supplier that the
items being ordered are to be used to
fill a rated order. The Canadian sup-
plier should be informed that if produc-
tion materials are needed from the
United States by the supplier or the
supplier’s vendor to fill the order, the
supplier or vendor should contact the
Canadian Public Works and Govern-
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ment Services Canada, for authority to
place rated orders in the United States:
Public Works and Government Services
Canada, Acquisitions Branch, Business
Management Directorate, Phase 3,
Place du Portage, Level 0Al, 11 Laurier
Street, Gatineau, Quebec, K1A 0S5,
Canada; telephone: (819) 956-6825; Fax:
(819) 956-78217.

(4) Any person in Canada producing
defense items for the Canadian govern-
ment may also obtain priority rating
authority for items to be purchased in
the United States by applying to the
Canadian Public Works and Govern-
ment Services Canada, Acquisitions
Branch, Business Management Direc-
torate, in accordance with its proce-
dures.

(5) Persons in Canada needing special
priorities assistance in obtaining de-
fense items in the United States may
apply to the Canadian Public Works
and Government Services Canada, Ac-
quisitions Branch, Business Manage-
ment Directorate, for such assistance.
Public Works and Government Services
Canada will forward appropriate re-
quests to the U.S. Department of Com-
merce.

(6) Any person in the United States
requiring assistance in obtaining items
in Canada must submit a request
through the Delegate Agency to Com-
merce on Form BIS-999. Commerce will
forward appropriate requests to the Ca-
nadian Public Works and Government
Services Canada.

(c) Foreign nations. (1) Any person in
a foreign nation other than Canada re-
quiring assistance in obtaining defense
items in the United States or priority
rating authority for defense items to
be purchased in the TUnited States,
should submit a request for such assist-
ance or rating authority to the Office
of the Deputy Under Secretary of De-
fense (Industrial Policy): Office of the
Deputy Under Secretary of Defense (In-
dustrial Policy), 3330 Defense Pen-
tagon, Washington, DC 20301; tele-
phone: (703) 697-0051; Fax: (703) 695-42717.

(i) If the end product is being ac-
quired by a U.S. government agency,
the request should be submitted to the
Office of the Deputy Under Secretary
of Defense (Industrial Policy) through
the U.S. contract administration rep-
resentative.
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(ii) If the end product is being ac-
quired by a foreign nation, the request
must be sponsored prior to its submis-
sion to the Office of the Deputy Under
Secretary of Defense (Industrial Pol-
icy) by the government of the foreign
nation that will use the end product.

(2) If the Department of Defense en-
dorses the request, it will be forwarded
to Commerce for appropriate action.

(d) Requesting assistance in Italy, The
Netherlands, Sweden, and the United
Kingdom. (1) The U.S. Department of
Defense has entered into bilateral secu-
rity of supply arrangements with Italy,
The Netherlands, Sweden, and the
United Kingdom that allow the U.S.
Department of Defense to request the
priority delivery for U.S. Department
of Defense contracts, subcontracts, and
orders from companies in these coun-
tries.

(2) Any person in the United States
requiring assistance in obtaining the
priority delivery of a contract, sub-
contract, or order in Italy, The Nether-
lands, Sweden, or the United Kingdom
to support an approved program should
contact the Office of the Deputy Under
Secretary of Defense (Industrial Pol-
icy) for assistance. Persons in Italy,
The Netherlands, Sweden, and the
United Kingdom should request assist-
ance in accordance with §700.55(c)(1).

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31924, June 11, 1998; 71 FR 39528, July 13, 2006;
71 FR 54904, Sept. 20, 2006]

Subpart |—Official Actions

§700.60 General provisions.

(a) Commerce may, from time-to-
time, take specific official actions to
implement or enforce the provisions of
this regulation.

(b) Several of these official actions
(Rating Authorizations, Directives, and
Letters of Understanding) are discussed
in this subpart. Other official actions
which pertain to compliance (Adminis-
trative Subpoenas, Demands for Infor-
mation, and Inspection Authorizations)
are discussed in §700.71(c).

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 71 FR
39528, July 13, 2006]

§700.70

§700.61 Rating Authorizations.

(a) A Rating Authorization is an offi-
cial action granting specific priority
rating authority that:

(1) Permits a person to place a pri-
ority rating on an order for an item not
normally ratable under this regulation;
or

(2) Authorizes a person to modify a
priority rating on a specific order or
series of contracts or orders.

(b) To request priority rating author-
ity, see §700.51.

§700.62 Directives.

(a) A Directive is an official action
which requires a person to take or re-
frain from taking certain actions in ac-
cordance with its provisions.

(b) A person must comply with each
Directive issued. However, a person
may not use or extend a Directive to
obtain any items from a supplier, un-
less expressly authorized to do so in
the Directive.

(c) Directives take precedence over
all DX rated orders, DO rated orders,
and unrated orders previously or subse-
quently received, unless a contrary in-
struction appears in the Directive.

§700.63 Letters of Understanding.

(a) A Letter of Understanding is an
official action which may be issued in
resolving special priorities assistance
cases to reflect an agreement reached
by all parties (Commerce, the Delegate
Agency, the supplier, and the cus-
tomer).

(b) A Letter of Understanding is not
used to alter scheduling between rated
orders, to authorize the use of priority
ratings, to impose restrictions under
this regulation, or to take other offi-
cial actions. Rather, Letters of Under-
standing are used to confirm produc-
tion or shipping schedules which do not
require modifications to other rated or-
ders.

Subpart J—Compliance

§700.70 General provisions.

(a) Compliance actions may be taken
for any reason necessary or appropriate
to the enforcement or the administra-
tion of the Defense Production Act, the
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§700.71

Selective Service Act and related stat-
utes, this regulation, or an official ac-
tion. Such actions include audits, in-
vestigations, or other inquiries.

(b) Any person who places or receives
a rated order should be thoroughly fa-
miliar with, and must comply with, the
provisions of this regulation.

(c) Willful violation of any of the pro-
visions of Title I or section 705 of the
Defense Production Act, this regula-
tion, or an official action of the De-
partment of Commerce, is a criminal
act, punishable as provided in the De-
fense Production Act and as set forth
in §700.74 of this regulation.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31924, June 11, 1998]

§700.71 Audits and investigations.

(a) Audits and investigations are offi-
cial examinations of books, records,
documents, other writings and infor-
mation to ensure that the provisions of
the Defense Production Act, the Selec-
tive Service Act and related statutes,
this regulation, and official actions
have been properly followed. An audit
or investigation may also include
interviews and a systems evaluation to
detect problems or failures in the im-
plementation of this regulation.

(b) When undertaking an audit, in-
vestigation, or other inquiry, the De-
partment of Commerce shall:

(1) Define the scope and purpose in
the official action given to the person
under investigation, and

(2) Have ascertained that the infor-
mation sought or other adequate and
authoritative data are not available
from any Federal or other responsible
agency.

(¢) In administering this regulation,
Commerce may issue the following doc-
uments which constitute official ac-
tions:

(1) Administrative Subpoenas. An Ad-
ministrative Subpoena requires a per-
son to appear as a witness before an of-
ficial designated by the Department of
Commerce to testify under oath on
matters of which that person has
knowledge relating to the enforcement
or the administration of the Defense
Production Act, the Selective Service
Act and related statutes, this regula-
tion, or official actions. An Adminis-
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trative Subpoena may also require the
production of books, papers, records,
documents and physical objects or
property.

(2) Demand for Information. A Demand
for Information requires a person to
furnish to a duly authorized represent-
ative of the Department of Commerce
any information necessary or appro-
priate to the enforcement or the ad-
ministration of the Defense Production
Act, the Selective Service Act and re-
lated statutes, this regulation, or offi-
cial actions.

(38) Inspection Authorizations. An In-
spection Authorization requires a per-
son to permit a duly authorized rep-
resentative of Commerce to interview
the person’s employees or agents, to in-
spect books, records, documents, other
writings and information in the per-
son’s possession or control at the place
where that person usually keeps them,
and to inspect a person’s property
when such interviews and inspections
are necessary or appropriate to the en-
forcement or the administration of the
Defense Production Act, the Selective
Service Act and related statutes, this
regulation, or official actions.

(d) The production of books, records,
documents, other writings and infor-
mation will not be required at any
place other than where they are usu-
ally kept if, prior to the return date
specified in the Administrative Sub-
poena or Demand for Information, a
duly authorized official of Commerce is
furnished with copies of such material
that are certified under oath to be true
copies. As an alternative, a person may
enter into a stipulation with a duly au-
thorized official of Commerce as to the
content of the material.

(e) An Administrative Subpoena, De-
mand for Information, or Inspection
Authorization, shall include the name,
title or official position of the person
to be served, the evidence sought to be
adduced, and its general relevance to
the scope and purpose of the audit, in-
vestigation, or other inquiry. If em-
ployees or agents are to be interviewed;
if books, records, documents, other
writings, or information are to be pro-
duced; or if property is to be inspected;
the Administrative Subpoena, Demand
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for Information, or Inspection Author-
ization will describe them with par-
ticularity.

(f) Service of documents shall be
made in the following manner:

(1) Service of a Demand for Informa-
tion or Inspection Authorization shall
be made personally, or by Certified
Mail—Return Receipt Requested at the
person’s last known address. Service of
an Administrative Subpoena shall be
made personally. Personal service may
also be made by leaving a copy of the
document with someone of suitable age
and discretion at the person’s last
known dwelling or place of business.

(2) Service upon other than an indi-
vidual may be made by serving a part-
ner, corporate officer, or a managing or
general agent authorized by appoint-
ment or by law to accept service of
process. If an agent is served, a copy of
the document shall be mailed to the
person named in the document.

(3) Any individual 18 years of age or
over may serve an Administrative Sub-
poena, Demand for Information, or In-
spection Authorization. When personal
service is made, the individual making
the service shall prepare an affidavit as
to the manner in which service was
made and the identity of the person
served, and return the affidavit, and in
the case of subpoenas, the original doc-
ument, to the issuing officer. In case of
failure to make service, the reasons for
the failure shall be stated on the origi-
nal document.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31924, June 11, 1998]

§700.72 Compulsory process.

(a) If a person refuses to permit a
duly authorized representative of Com-
merce to have access to any premises
or source of information necessary to
the administration or the enforcement
of the Defense Production Act, the Se-
lective Service Act and related stat-
utes, this regulation, or official ac-
tions, the Commerce representative
may seek compulsory process. Compul-
sory process means the institution of
appropriate legal action, including ex
parte application for an inspection war-
rant or its equivalent, in any forum of
appropriate jurisdiction.

§700.74

(b) Compulsory process may be
sought in advance of an audit, inves-
tigation, or other inquiry, if, in the
judgment of the Director of the Office
of Strategic Industries and Economic
Security, U.S. Department of Com-
merce, in consultation with the Chief
Counsel for Industry and Security, U.S.
Department of Commerce, there is rea-
son to believe that a person will refuse
to permit an audit, investigation, or
other inquiry, or that other cir-
cumstances exist which make such
process desirable or necessary.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31924, June 11, 1998; 67 FR 45633, July 10, 2002;
71 FR 39528, July 13, 2006]

§700.73
ply.
(a) At the conclusion of an audit, in-
vestigation, or other inquiry, or at any
other time, Commerce may inform the
person in writing where compliance
with the requirements of the Defense
Production Act, the Selective Service
Act and related statutes, this regula-
tion, or an official action were not met.
(b) In cases where Commerce deter-
mines that failure to comply with the
provisions of the Defense Production
Act, the Selective Service Act and re-
lated statutes, this regulation, or an
official action was inadvertent, the
person may be informed in writing of
the particulars involved and the cor-
rective action to be taken. Failure to
take corrective action may then be
construed as a willfull violation of the
Defense Production Act, this regula-
tion, or an official action.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31924, June 11, 1998]

Notification of failure to com-

§700.74 Violations, penalties, and rem-
edies.

(a) Willful violation of the provisions
of Title I or Sections 705 or 707 of the
Defense Production Act, the priorities
provisions of the Selective Service Act
and related statutes, this part, or an
official action, is a crime and upon
conviction, a person may be punished
by fine or imprisonment, or both. The
maximum penalty provided by the De-
fense Production Act is a $10,000 fine,
or one year in prison, or both. The
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§700.75

maximum penalty provided by the Se-
lective Service Act and related stat-
utes is a $50,000 fine, or three years in
prison, or both.

(b) The government may also seek an
injunction from a court of appropriate
jurisdiction to prohibit the continu-
ance of any violation of, or to enforce
compliance with, the Defense Produc-
tion Act, this regulation, or an official
action.

(c) In order to secure the effective en-
forcement of the Defense Production
Act, this regulation, and official ac-
tions, the following are prohibited (see
section 704 of the Defense Production
Act; see also, for example, sections 2
and 371 of Title 18, United States Code):

(1) No person may solicit, influence
or permit another person to perform
any act prohibited by, or to omit any
act required by, the Defense Produc-
tion Act, this regulation, or an official
action.

(2) No person may conspire or act in
concert with any other person to per-
form any act prohibited by, or to omit
any act required by, the Defense Pro-
duction Act, this regulation, or an offi-
cial action.

(3) No person shall deliver any item if
the person knows or has reason to be-
lieve that the item will be accepted, re-
delivered, held, or used in violation of
the Defense Production Act, this regu-
lation, or an official action. In such in-
stances, the person must immediately
notify the Department of Commerce
that, in accordance with this provision,
delivery has not been made.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31924, June 11, 1998]

§700.75 Compliance conflicts.

If compliance with any provision of
the Defense Production Act, the Selec-
tive Service Act and related statutes,
this regulation, or an official action
would prevent a person from filling a
rated order or from complying with an-
other provision of the Defense Produc-
tion Act, this regulation, or an official
action, the person must immediately
notify the Department of Commerce
for resolution of the conflict.

[49 FR 30414, July 30, 1984. Redesignated at 54

FR 601, Jan. 9, 1989, as amended at 63 FR
31924, June 11, 1998]
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Subpart K—Adjustments,
Exceptions, and Appeals

§700.80 Adjustments or exceptions.

(a) A person may submit a request to
the Office of Strategic Industries and
Economic Security, U.S. Department
of Commerce, for an adjustment or ex-
ception on the ground that:

(1) A provision of this regulation or
an official action results in an undue or
exceptional hardship on that person
not suffered generally by others in
similar situations and circumstances;
or

(2) The consequence of following a
provision of this regulation or an offi-
cial action is contrary to the intent of
the Defense Production Act, the Selec-
tive Service Act and related statutes,
or this regulation.

(b) Each request for adjustment or
exception must be in writing and con-
tain a complete statement of all the
facts and circumstances related to the
provision of this regulation or official
action from which adjustment is
sought and a full and precise statement
of the reasons why relief should be pro-
vided.

(c) The submission of a request for
adjustment or exception shall not re-
lieve any person from the obligation of
complying with the provision of this
regulation or official action in ques-
tion while the request is being consid-
ered unless such interim relief is grant-
ed in writing by the Office of Strategic
Industries and Economic Security.

(d) A decision of the Office of Stra-
tegic Industries and Economic Security
under this section may be appealed to
the Assistant Secretary for Export Ad-
ministration, U.S. Department of Com-
merce. (For information on the appeal
procedure, see §700.81.)

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31924, 31925, June 11, 1998]

§700.81 Appeals.

(a) Any person who has had a request
for adjustment or exception denied by
the Office of Strategic Industries and
Economic Security under §700.80, may
appeal to the Assistant Secretary for
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Export Administration, U.S. Depart-
ment of Commerce, who shall review
and reconsider the denial.

(b) An appeal must be received by the
Office of the Assistant Secretary for
Export Administration, Bureau of In-
dustry and Security, U.S. Department
of Commerce, Washington, D. C. 20230,
Ref: DPAS, no later than 45 days after
receipt of a written notice of denial
from the Office of Strategic Industries
and Economic Security. After this 45-
day period, an appeal may be accepted
at the discretion of the Assistant Sec-
retary for Export Administration for
good cause shown.

(c) Each appeal must be in writing
and contain a complete statement of
all the facts and circumstances related
to the action appealed from and a full
and precise statement of the reasons
the decision should be modified or re-
versed.

(d) In addition to the written mate-
rials submitted in support of an appeal,
an appellant may request, in writing,
an opportunity for an informal hear-
ing. This request may be granted or de-
nied at the discretion of the Assistant
Secretary for Export Administration.

(e) When a hearing is granted, the As-
sistant Secretary for Export Adminis-
tration may designate an employee of
the Department of Commerce to con-
duct the hearing and to prepare a re-
port. The hearing officer shall deter-
mine all procedural questions and im-
pose such time or other limitations
deemed reasonable. In the event that
the hearing officer decides that a print-
ed transcript is necessary, all expenses
shall be borne by the appellant.

(f) When determining an appeal, the
Assistant Secretary for Export Admin-
istration may consider all information
submitted during the appeal as well as
any recommendations, reports, or
other relevant information and docu-
ments available to the Department of
Commerce, or consult with any other
persons or groups.

(g) The submission of an appeal under
this section shall not relieve any per-
son from the obligation of complying
with the provision of this regulation or
official action in question while the ap-
peal is being considered unless such re-
lief is granted in writing by the Assist-

§700.91

ant Secretary for Export Administra-
tion.

(h) The decision of the Assistant Sec-
retary for Export Administration shall
be made within a reasonable time after
receipt of the appeal and shall be the
final administrative action. It shall be
issued to the appellant in writing with
a statement of the reasons for the deci-
sion.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31925, June 11, 1998; 71 FR 39528, July 13, 2006]

Subpart L—Miscellaneous
Provisions

§700.90 Protection against claims.

A person shall not be held liable for
damages or penalties for any act or
failure to act resulting directly or indi-
rectly from compliance with any provi-
sion of this regulation, or an official
action, notwithstanding that such pro-
vision or action shall subsequently be
declared invalid by judicial or other
competent authority.

§700.91 Records and reports.

(a) Persons are required to make and
preserve for at least three years, accu-
rate and complete records of any trans-
action covered by this regulation (OMB
control number 0694-0053) or an official
action.

(b) Records must be maintained in
sufficient detail to permit the deter-
mination, upon examination, of wheth-
er each transaction complies with the
provisions of this regulation or any of-
ficial action. However, this regulation
does not specify any particular method
or system to be used.

(c) Records required to be maintained
by this regulation must be made avail-
able for examination on demand by
duly authorized representatives of
Commerce as provided in §700.71.

(d) In addition, persons must develop,
maintain, and submit any other
records and reports to Commerce that
may be required for the administration
of the Defense Production Act, the Se-
lective Service Act and related stat-
utes, and this regulation.

(e) Section 705(e) of the Defense Pro-
duction Act provides that information
obtained under this section which the
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§700.92

President deems confidential, or with
reference to which a request for con-
fidential treatment is made by the per-
son furnishing such information, shall
not be published or disclosed unless the
President determines that the with-
holding of this information is contrary
to the interest of the national defense.
Information required to be submitted
to Commerce in connection with the
enforcement or administration of the
Act, this regulation, or an official ac-
tion, is deemed to be confidential
under section 705(e) of the Act and
shall not be published or disclosed ex-
cept as required by law.

[49 FR 30414, July 30, 1984. Redesignated at 54
FR 601, Jan. 9, 1989, as amended at 63 FR
31924, 31925, June 11, 1998]

§700.92 Applicability of this regulation
and official actions.

(a) This regulation and all official ac-
tions, unless specifically stated other-
wise, apply to transactions in any
state, territory, or possession of the
United States and the District of Co-
lumbia.

(b) This regulation and all official ac-
tions apply not only to deliveries to
other persons but also include deliv-
eries to affiliates and subsidiaries of a
person and deliveries from one branch,
division, or section of a single entity to
another branch, division, or section
under common ownership or control.

(c) This regulation and its schedules
shall not be construed to affect any ad-

SCHEDULE I TO PART 700—APPROVED
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ministrative actions taken by Com-
merce, or any outstanding contracts or
orders placed pursuant to any of the
regulations, orders, schedules or dele-
gations of authority under the Defense
Materials System and Defense Prior-
ities System previously issued by Com-
merce. Such actions, contracts, or or-
ders shall continue in full force and ef-
fect under this regulation unless modi-
fied or terminated by proper authority.

(d) The repeal of the regulations, or-
ders, schedules and delegations of au-
thority of the Defense Materials Sys-
tem (DMS) and Defense Priorities Sys-
tem (DPS) shall not have the effect to
release or extinguish any penalty or li-
ability incurred under the DMS/DPS.
The DMS/DPS shall be treated as still
remaining in force for the purpose of
sustaining any action for the enforce-
ment of such penalty or liability.

§700.93 Communications.

All communications concerning this
regulation, including requests for cop-
ies of the regulation and explanatory
information, requests for guidance or
clarification, and requests for adjust-
ment or exception shall be addressed to
the Office of Strategic Industries and
Economic Security, Room 3876, U.S.
Department of Commerce, Washington,
DC 20230, Ref: DPAS; telephone: (202)
482-3634 or fax: (202) 482-5650.

[71 FR 39528, July 13, 2006]

PROGRAMS AND DELEGATE AGENCIES

The programs listed in this schedule have been approved for priorities and allocations sup-
port under this part. They have equal preferential status. The Department of Commerce has
authorized the Delegate Agencies to use this part in support of those programs assigned to

them, as indicated below.

Program identification symbol Approved program Delegate agency
Defense programs:
Aircraft Department of Defense. 1
MISSIIES ... Do.
Ships Do.
Tank—Automotiv Do.
Weapons ... Do.
Ammunition Do.
Electronic and communications equipment Do.
Military building supplies ...........cccccoviiiiiinciinnns Do.
Production equipment (for defense contractor’s Do.
account).
B9 Production equipment (Government owned) ........ Do.
C1 Food resources (combat rations) .... . Do.
c2 Department of Defense construction .. Do.
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Program identification symbol

Approved program

Delegate agency

C9
International defense programs:
Canada:

D1 .

D2 .

D3 .

Other Foreign Nations:

G1

J1

F2

F3 ...

Other defense, energy, and related
programs:

Maintenance, repair, and operating supplies
(MRO) for Department of Defense facilities.
Miscellaneous

Canadian military programs
Canadian production and construction
Canadian atomic energy program

Certain munitions items purchased by foreign
governments through domestic commercial
channels for export.

Certain direct defense needs of foreign govern-
ments other than Canada.

Foreign nations (other than Canada) production
and construction.

F-16 Co-Production Program

Construction ..

Operations—including maintenance, repair,
operating supplies (MRO).

Privately owned facilities

Exploration, production, refining, and transpor-
tation.

Conservation .

Construction, repair, and maintenance ..

Certain combined orders (see section 700.17(c))

Private domestic production ...

Private domestic construction .

Maintenance, repair, and operating supplies
(MRO).

Designated Programs

Federal supply items

Federal emergency preparedness, mitigation, re-
sponse, and recovery.

State, local, tribal government emergency pre-
paredness, mitigation, response, and recovery.

Intelligence and warning systems .

Border and transportation security ... .

Domestic counter-terrorism, including law en-
forcement.

Chemical, biological, radiological, and nuclear
countermeasures.

Critical infrastructure protection and restoration ...

Miscellaneous

Do.
Do.

Department of Commerce.
Do.

Do.

Department of Commerce.

Do.

Do.
Departments of Commerce and De-

fense.

Department of Energy.
Do.

Do.
Department of Energy.
Do.

Do.

Department of Commerce.
Do.
Do.
Do.

Do.
General Services Administration.

Department of Homeland Security.
Do.
Do.
Do.
Do.
Do.

Do.
Do.

1Department of Defense includes: The Office of the Secretary of Defense, the Military Departments, the Joint Staff, the Com-
batant Commands, the Defense Agencies, the Defense Field Activities, all other organizational entities in the Department of De-
fense, and, for purposes of this regulation, the Central Intelligence Agency and the National Aeronautics and Space Administra-

tion as Associated Agencies.

[63 FR 31925, June 11, 1998, as amended at 71 FR 39529, July 13, 2006; 72 FR 3944, Jan. 29, 2007]
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APPENDIX I TO PART 700—FORM BIS-999—REQUEST FOR SPECIAL PRIORITIES

ASSISTANCE
FORM BIS-999 (formerly form BXA-999) U.S. DEPARTMENT OF COMMERCE | FOR DOC USE OMB NO. 0694-0057
REV. 4-03 BUREAU OF INDUSTRY AND SECURITY
CASENO.
REQUEST FOR SPECIAL PRIORITIES ASSISTANCE
RECEIVED
READ INSTRUCTIONS ON LAST PAGE
FILL OUT USING YOUR COMPUTER ASSIGNEDTO
ofa ication is required to request Special Priorities Assistance (SPA). See sections 700.50-55 of the Defense Priorities and Allocations

System (DPAS) regulation (15 CFR 700). It is a criminal offense under 18 U.S.C. 1001 to make a willfully false statement or representation to any U.S.
Government agency as to any matter within its jurisdiction. All company information furnished related to this application will be deemed BUSINESS

CONFIDENTIAL under Sec. 705(d) of the Defense Production Act of 1950 [S0 U.S.C. App. 2155(d)] which prohibits i or discly of this i
unless the President determines that withholding it is contrary to the interest of the national defense. The Department of Commerce will assert the appropriate
Freedom of Inf ion Act (FOIA) ions if such infc ion is the subject of FOIA requests. The thorized ication or discl of such

by G p 1is prohibited by law. Violators are subject to fine and/or imprisonment. [Note: The Bureau of Export Administration is now
the Bureau of Industry and Security (BIS).]

1. APPLICANT INFORMATION

a. Name and complete address of Applicant (Applicant can be any person b. If Applicant is not end-user Government agency, give name and
needing assi -G agency, or supplier. Sce lete address of Applicant's
definition of "Applicant” in Footnotes section on last page of this form).
Customer Name
Applicant Name
Address,
Address
City St _Zip__
City State Zip

Contact's name

Contact's name_

Title

Teleph FAX

Teleph Fax

Contract/purchase order no.

E-mail address:

Dated Priority rating

2. APPLICANT ITEM(S). If Applicant is not end-user Government agency, describe item(s) to be delivered by Applicant under its customer’s contract or
purchase order through the use of item(s) listed in Block 3. If known, identify Government program and end-item for which these items are required. If Applicant
is end-user Government agency and Block 3 item(s) are not end-items, identify the end-item for which the Block 3 item(s) are required. See definition of "item" in
Footnotes section on last page of this form.

3. ITEM(S) (including service) FOR WHICH APPLICANT REQUESTS ASSISTANCE

Quantity Description Dollar Value
Pieces, units Include identifying information such as model or part number Each quantity listed
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4. SUPPLIER INFORMATION

a. Name and complete address of Applicant's Supplier.

Supplier Name

Address

City. State Zip,

Contact Name

Title

Telephone Fax

E-mail address:

b. Applicant's contract or purchase order to Supplier.

Number

Dated

Priority rating S
(If none, so state)

1If Supplier is an agent or distributor, give complete producer or lower
tier supplier information in Continuation Block on page 3, including
purchase order number, date, and priority rating (if none, so state).

5. SHIPMENT SCHEDULE OF ITEM(S) SHOWN IN BLOCK 3
a. Applicant's original Month Total
hi Year units
requirement
Number of
units
b. Supplier's original Month Total
hi Year units
promise
Number of
units
c. Applicant's current Month Total
hij Year units.
requirement
Number of
units
d. Supplier's current Month Total
hi rfc Year units
promise
Number of
units

6. REASONS GIVEN BY SUPPLIER for inability to meet Applicant's required shipment or performance date(s).

7. BRIEF STATEMENT OF NEED FOR ASSISTANCE. As applicable, explain effect of delay in reccipt of Block 3 item(s) on achieving timely
shipment of Block 2 item(s) (e.g., production line shutdown), or the impact on program or project schedule. Describe attempts to resolve problems and
give specific reasons why assistance is required. If priority rating authority is requested, please so state.

8. CERTIFICATION: I certify that the information contained in Blocks 1 -

7 of this form, and all other information attached, is correct and complete to the

best of my knowledge and belief (omit signature if this form is d and d - use of name is deemed certification).
Signature of Applicant's authorized official T Title \
Print or type name of authorized official Date
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15 CFR Ch. VII (1-1-14 Edition)

9. U.S. GOVERNMENT AGENCY INFORMATION

a. plete address of i P ing service/ag: y
headquarters office. Provide lower level activity, program, project, contract

inistration, or field office infc ion in Continuation Block below, on
duplicate of this page, or on separate sheet of paper.

Name

Address

City State Zip__

Contact name__ _

Date

Title

Telephone Fax

E-mail address:

b. Case refc no.

c. Government agency program or project to be supported by Block 2
item(s). Identify end-user agency if not sponsoring agency.

adversely affect the program or project.

d. Statement of urgency of particular program or project and Applicant’s part in it. Specify the extent to which failure to obtain requested assistance will

e. Government agency/activity actions taken to attempt resolution of problem.

f. RECOMMENDATION

g ENDORSEMENT by authorized Dep

or Agency h

official (omit si

and itted —

use of name is deemed authorization). This endorsement is required for all Department of Defense and foreign government requests for assistance.

if this form is y

Signature of authorized official

Type name of authorized official

Title

Date

CONTINUATION BLOCK
Identify each statement with appropriate block number
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INSTRUCTIONS FOR FILING FORM BIS-999

NOTE: You may fill out this form using your computer. Save the downloaded blank file to your computer and generate forms for submission via U.S.

mail, e-mail, or fax. Navigate between the form'’s data fields using the tab key, back tab or backspace.
REQUESTS FOR SPECIAL PRIORITIES ASSISTANCE (SPA) MAY BE FILED for any reason in support of the Defense Priorities and Allocations System
(DPAS); e.g.: when its regular provisions are not sufficient to obtain delivery of item(s)" in time to meet urgent customer or pmyame]ect reqmremenu for help
in locating a supplier or placing a rated order; to ensure that rated orders are receiving necessary p by to resolve prods or
delivery conflicts between or among rated orders; to verify the urgency or determine the validity of rated orders; or to request authority to use a priority rating.
Requests for SPA must be sponsored by the cognizant U.S. Government agency responsible for the program or project supported by the Applicant's’
contract or purchase order.

REQUESTS FOR SPA SHOULD BE TIMELY AND MUST ESTABLISH:
e The urgent defense (including civil emergency) or energy program or project related need for the item(s); and that
e The Applicant has made a reasonable effort to resolve the problem.

APPLICANT MUST COMPLETE BLOCKS 1-8. SPONSORING U.S. GOVERNMENT AGENCY/ACTIVITY MUST COMPLETE BLOCKS 9-10.
Sponsoring agency, if not the Department of Defense (DOD), must obtain DOD concurrence if the agency is supporting a DOD program or project. This form may
be mechanically or electronically prepared and may be mailed, FAXed, or electronically transmitted.

WHERE TO FILE THIS FORM:
. anale sector Apphcants should ﬁle with their respective customers as follows: lower-tier suppliers file with customer/subcontractor for forwarding to
actor iers file with prime contractor for forwarding to one of the below listed cognizant U.S. Government
(DPAS Delegaﬁc) agencies; prime contractors file directly with one of the below listed cognizant U.S. Guvemmcnt (DPAS Delegate) agencies:
- Department of Defense (DOD) -- File with the local Defense Contract Management Area Office, plant or ing officer, or the approp

DOD military service, associated agency, program, or project office.

- Department of Energy (DOE) -- File with the appropriate Field Operations Office. Requests for SPA for domestic energy projects should be filed with
DOE headquarters in Washington, D.C.

- General Services Administration (GSA) and Federal Emergency Management Agency (FEMA) -- File with the contracting officer in the agency's
regional office or with its headquarters office in Washington, D.C.

e Applicants who are lower level contract administration, program, project, or field ufﬁces, or whcn these activities cannot resolve the private sector
request for assistance, should forward this form to sponsoring service/agency for review, Block 10 endorsement, and
forwarding to the U.S. Department of Commerce. Foreign government or private sector amues should file directly with the DOD Office of the
Secretary of Defense. Timely review and forwarding is essential to providing timely assistance.

e If for any reason the Applicant is unable to file this form as specified above, see CONTACTS FOR FURTHER INFORMATION below.

CONTACTS FOR FURTHER INFORMATION:

e For any information rclated to the production or delivery of items against particular rated contracts or purchase orders, contact the cognizant U.S.
Govemment agency, activity, contract administration, program, project, or field office (see WHERE TO FILE above).

e If for any reason the Applicant is unable to file this form as specified in WHERE TO FILE above, if the cognizant U.S. Government agency for filing this
form
cannot be determined, or for any other i ion or pr related to the and filing of this form, the operation or administration of the
DPAS, or to obtain a copy of the DPAS or any DPAS training materials, contact the Office of Strategic Industries and Economic Security, Room 3876,
U.S. Department of Commerce, Washington, D.C. 20230 (Attn.: DPAS); telephone (202) 482-3634, or FAX (202) 482-5650.

APPLICANTS REQUIRING PRIORITY RATING AUTHORIZATION TO OBTAIN PRODUCTION OR CONSTRUCTION EQUIPMENT for the
performance of rated contncvs or orders in support of DOD programs or projects must file DOD Form DD-691, "' Application for Priority Rating for Production
or Construction Eq ‘, " in d: with the i ions on that form. For DOE, GSA, or FEMA programs or projects, Applicants may use this form

unless the agency rcqulr& its own form.

SPECIAL INSTRUCTIONS:

e Ifthe space in any block is insufficient to provide a clear and pl of the i i qt d, use the Conti ion Block provided on
this form or a separate sheet to be attached to this form.

e Entries in Block 3 should be limited to information from a single contract or purchase order. If SPA is requested for additional contracts or purchase
orders placed with a supplier for the same or similar items, information from these contracts or purchase orders may be included in one application.
However, each contract or purchase order number must be identified and the quantities, priority rating, delivery requirements, etc., must be shown
separately.

o If disclosure of certain information on this form is prohibited by security regulations or other security considerations, enter "classified" in the

appropriate block in lieu of the restricted information.
FOOTNOTES:

. "Item" is defined in the DPAS as any raw, in process or manufactured material, article,
assembly, or product of any kind, technical information, process or service.

supply, equij accessory, part,

2. "Applicant" as used in this form, refers to any person requlrmg Spec)al PI'IDI’Illes Ass:s!znce and eligible for such asslstxncc under the DPAS.

"Person" is defined in the DPAS to include any indr 1, corp P ion, any other d group of persons, a U.S.

Govemnment agency. or any other government.

BURDEN ESTIMATE AND REQUEST FOR COMMENT

Public reporting burden for this collection of i is to average 30 minutes per response, including the time for reviewing ms!ruchons, gzthcrmg
the data needed, and completing the form. Please send comments regarding this burden estimate or any other aspect of this collection of i
suggestions for reducing the burden, to the Director of Administration, Bureau of Industry and Security, Room 3889, U.S. D of C
D.C. 20230. N ithstanding any other provision of law, no person is required to respond to, nor shall a person be subject to a penalty for failure to comply with, a
collection of information subject to the requirements of the Paperwork Reduction Act unless that collection of information displays a currently valid OMB Control
Number.

[71 FR 39529, July 13, 2006]
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PART 701—REPORTING OF OFFSETS
AGREEMENTS IN SALES OF
WEAPON SYSTEMS OR DEFENSE-
RELATED ITEMS TO FOREIGN
COUNTRIES OR FOREIGN FIRMS

Sec.
701.1
701.2
701.3
701.4

Purpose.

Definitions.

Applicability and scope.

Procedures.

701.5 Confidentiality.

701.6 Violations, penalties, and remedies.
AUTHORITY: 50 U.S.C. App. 2099 and Execu-

tive Order 12919, 59 FR 29525, 3 CFR, 1994

Comp. 901 and Executive Order 13286, 68 FR

10619, 3 CFR, 2003 Comp. 166.

SOURCE: 59 FR 61796, Dec. 2, 1994, unless
otherwise noted.

§701.1 Purpose.

The Defense Production Act Amend-
ments of 1992 require the Secretary of
Commerce to promulgate regulations
for U.S. firms entering into contracts
for the sale of defense articles or de-
fense services to foreign countries or
foreign firms that are subject to offset
agreements exceeding $5,000,000 in
value to furnish information regarding
such agreements. The Secretary of
Commerce has designated the Bureau
of Industry and Security as the organi-
zation responsible for implementing
this provision. The information pro-
vided by U.S. firms will be aggregated
and used to determine the impact of
offset transactions on the defense pre-
paredness, industrial competitiveness,
employment, and trade of the United
States. Summary reports are sub-
mitted annually to Congress pursuant
to Section 309 of the Defense Produc-
tion Act of 1950, as amended.

[69 FR 61796, Dec. 2, 1994, as amended at 74
FR 68140, Dec. 23, 2009]

§701.2 Definitions.

(a) Offsets—Compensation practices
required as a condition of purchase in
either government-to-government or
commercial sales of defense articles
and/or defense services as defined by
the Arms Export Control Act and the
International Traffic in Arms Regula-
tions.

(b) Military Export Sales—Exports
that are either Foreign Military Sales
(FMS) or commercial (direct) sales of

15 CFR Ch. VII (1-1-14 Edition)

defense articles and/or defense services
as defined by the Arms Export Control
Act and International Traffic in Arms
Regulations.

(¢) Prime Contractor—A firm that has
a sales contract with a foreign entity
or with the U.S. Government for mili-
tary export sales.

(d) United States—Includes the 50
states, the District of Columbia, Puer-
to Rico, and U.S. territories.

(e) Offset Agreement—Any offset as de-
fined above that the U.S. firm agrees to
in order to conclude a military export
sales contract. This includes all offsets,
whether they are ‘‘best effort’ agree-
ments or are subject to penalty
clauses.

(f) Offset Transaction—Any activity
for which the U.S. firm claims credit
for full or partial fulfillment of the off-
set agreement. Activities to implement
offset agreements are categorized as

co-production, technology transfer,
subcontracting, credit assistance,
training, licensed production, invest-

ment, purchases and other. Paragraphs
(f)(1) through (f)(8) of this section pro-
vide examples of the categories of off-
set transactions.

(1) Example 1. Company A, a U.S.
firm, contracts for Company B, a for-
eign firm located in country C, to
produce a component of a U.S.-origin
defense article subject to an offset
agreement between Company A and
country C. The defense article will be
sold to country C pursuant to a For-
eign Military Sale and the production
role of Company B is described in the
Letter of Offer and Acceptance associ-
ated with that sale and a government-
to-government co-production memo-
randum of understanding. This trans-
action would be categorized as co-pro-
duction and would, like all co-produc-
tion transactions, be direct.

(2) Example 2. Company A, a U.S.
firm, transfers technology to Company
B, a foreign firm located in country C,
which allows Company B to conduct re-
search and development directly re-
lated to a defense article that is sub-
ject to an offset agreement between
Company A and country C. This trans-
action would be categorized as tech-
nology transfer and would be direct be-
cause the research and development is
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directly related to an item subject to
the offset agreement.

(3) Example 3. Company A, a U.S.
firm, contracts for Company B, a for-
eign firm located in country C, to
produce a component of a U.S.-origin
defense article subject to an offset
agreement between Company A and
country C. The contract with Company
B is for a direct commercial sale and
Company A does not license Company
B to use any technology. The trans-
action would be categorized as subcon-
tracting and would, like all subcon-
tracting transactions, be direct.

(4) Example 4. Company A, a U.S.
firm, makes arrangements for a line of
credit at a financial institution for
Company B, a foreign firm located in
country C, so that Company B can
produce an item that is not subject to
the offset agreement between Company
A and country C. The transaction
would be categorized as credit assist-
ance and would be indirect because the
credit assistance is unrelated to an
item covered by the offset agreement.

(6) Example 5. Company A, a U.S.
firm, arranges for training of personnel
from Company B, a foreign firm lo-
cated in country C. The training is re-
lated to the production and mainte-
nance of a U.S.-origin defense article
that is subject to an offset agreement
between Company A and country C.
The transaction would be categorized
as training and would be direct because
the training is directly related to the
production and maintenance of an item
covered by the offset agreement.

(6) Example 6. Company A, a U.S.
firm, contracts for Company B, a for-
eign firm located in country C, to
produce a component of a U.S.-origin
defense article that is subject to an off-
set agreement between Company A and
country C. The contract with Company
B is a Foreign Military Sale and Com-
pany A licenses Company B to use
Company A’s production technology to
produce the component. There is no co-
production agreement between the
United States and country C. The
transaction would be categorized as li-
censed production and would be direct
because it involves the item covered by
the offset agreement.

(7) Example 7. Company A, a U.S.
firm, makes an investment in Company

§701.3

B, a foreign firm located in country C,
so that Company B can create a new
production line to produce a compo-
nent of a defense article that is subject
to an offset agreement between Com-
pany A and country C. The transaction
would be categorized as investment and
would be direct because the investment
involves an item covered by the offset
agreement.

(8) Erxample 8. Company A, a U.S.
firm, purchases various off-the-shelf
items from Company B, a foreign firm
located in country C, but none of these
items will be used by Company A to
produce the defense article subject to
the offset agreement between Company
A and country C. The transaction
would be categorized as purchases and
would, like all purchase transactions,
be indirect.

(g) Direct Offset—an offset trans-
action directly related to the article(s)
or service(s) exported or to be exported
pursuant to the military export sales
agreement. See the examples illus-
trating offset transactions of this type
in §§701.2(f)(1), 7T701.2(f)(2), 701.2(f)(3),
701.2(f)(5), 701.2(f)(6) and 701.2(f)(7) of
this part.

(h) Indirect Offset—an offset trans-
action unrelated to the article(s) or
service(s) exported or to be exported
pursuant to the military export sales
agreement. See the examples illus-
trating offset transactions of this type
in §§701.2(f)(4) and 701.2(f)(8) of this
part.

[69 FR 61796, Dec. 2, 1994, as amended at 74
FR 68140, Dec. 23, 2009]

§701.3 Applicability and scope.

(a) This rule applies to U.S. firms en-
tering contracts for the sale of defense
articles or defense services (as defined
in the Arms Export Control Act and
International Traffic in Arms Regula-
tions) to a foreign country or foreign
firm for which the contract is subject
to an offset agreement exceeding
$5,000,000 in value.

(b) This rule applies to all offset
transactions completed in performance
of existing offset commitments since
January 1, 1993 for which offset credit
of $250,000 or more has been claimed
from the foreign representative, and
new offset agreements entered into
since that time.
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§701.4 Procedures.

(a) Reporting period. The Department
of Commerce publishes a notice in the
FEDERAL REGISTER annually reminding
the public that U.S. firms are required
to report annually on contracts for the
sale of defense-related items or de-
fense-related services to foreign gov-
ernments or foreign firms that are sub-
ject to offset agreements exceeding
$5,000,000 in value. U.S. firms are also
required to report annually on offset
transactions completed in performance
of existing offset commitments for
which offset credit of $250,000 or more
has been claimed from the foreign rep-
resentative. Such reports must be sub-
mitted to the Department of Com-
merce no later than June 15 of each
year and must contain offset agree-
ment and transaction data for the pre-
vious calendar year.

(b) Reporting instructions. (1) U.S.
firms must only report on offset agree-
ments they have entered into with a
foreign customer. U.S. firms must re-
port offset transactions that they are
directly responsible for reporting to
the foreign customer, regardless of who
performs the transaction (i.e., prime
contractors must report for their sub-
contractors if the subcontractors are
not a direct party to the offset agree-
ment).

(2) Reports must be submitted in
hardcopy to the Offset Program Man-
ager, U.S. Department of Commerce,
Bureau of Industry and Security, Room
3876, 14th Street and Constitution Ave-
nue, NW., Washington, DC 20230, and as
an e-mail attachment to
OffsetReport@bis.doc.gov. E-mail at-
tachments must include the informa-
tion in a computerized spreadsheet or
database format. If unable to submit a
report in computerized format, compa-
nies should contact the Offset Program
Manager for guidance. All submissions
must include a point of contact (name
and telephone number) and must be
submitted by a company official au-
thorized to provide such information.

(c) Reports must include the informa-
tion described below. Any necessary
comments or explanations relating to
the information shall be footnoted and
supplied on separate sheets attached to
the reports.

15 CFR Ch. VII (1-1-14 Edition)

(1) Reporting on offset agreements. U.S.
firms shall provide an itemized list of
new offset agreements entered into
during the reporting period, including
the information about each such agree-
ment described in paragraphs (c)(1)()
through (¢)(1)(ix) of this section.

(1) Name of foreign country. Identify
the country of the foreign entity in-
volved in the military export sale asso-
ciated with the offset agreement.

(i1) Description of the military export
sale. Provide a name and description of
the defense article and/or defense serv-
ice referenced in the military export
sale, as well as the date (month and
year) that the related offset agreement
was signed.

(iii) Military export sale classification.
Identify the six-digit North American
Industry Classification System
(“NAICS”) code(s) associated with the
military export sale. Refer to U.S. Cen-
sus Bureau’s U.S. NAICS Manual for a

listing of applicable NAICS codes
(http:/www.census.gov/epcd/www/
naics.html). Paragraphs (c)(1)({ii)(A)

through (c¢)(1)({ii)(E) of this section
provide examples that illustrate how to
select the appropriate NAICS code(s).

(A) Example 1. Company A enters into
an offset agreement associated with
the sale of 24 fighter aircraft and guid-
ed missiles to country B. Fighter air-
craft manufacturing is classified in the
NAICS as NAICS 336411, Aircraft Manu-
facturing. Guided missiles are classi-
fied in the NAICS as NAICS 336414,
Guided Missile and Space Vehicle Man-
ufacturing. This military export sale
should be classified under NAICS 336411
and NAICS 336414.

(B) Example 2. Company B enters into
an offset agreement associated with
the sale of a navigation system for a
fleet of military aircraft to country C.
Navigation system manufacturing is
classified in the NAICS as NAICS
3345611, Search, Detection, Navigation,
Guidance, Aeronautical, and Nautical

System and Instrument Manufac-
turing. This military export sale
should be classified under NAICS
334511.

(C) Example 3. Company C enters into
an offset agreement associated with
the sale of radio communication equip-
ment to country D. Radio communica-
tion equipment is classified in the
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NAICS as NAICS 334220, Radio and Tel-
evision Broadcasting and Wireless
Communication Equipment Manufac-

turing. This military export sale
should be classified under NAICS
334220.

(D) Example 4. Company D enters into
an offset agreement associated with
the sale of 30 aircraft engines to coun-
try E. Aircraft engines are classified in
the NAICS as NAICS 336412, Aircraft
Engine and Engine Parts Manufac-

turing. This military export sale
should be classified under NAICS
336412.

(E) Example 5. Company E enters into
an offset agreement associated with
the sale of armored vehicles to country
F. Armored vehicles are classified in
the NAICS as NAICS 336992, Military
Armored Vehicle, Tank, and Tank
Component Manufacturing. This mili-
tary export sale should be classified
under NAICS 336992.

(iv) Foreign party to offset agreement.
Identify the foreign government agen-
cy or branch that is the signatory to
the offset agreement.

(v) Military export sale value. Provide
the U.S. dollar value of the military
export sale. Should the military export
sale involve more than one NAICS
code, please separately list the values
associated with each NAICS code.

(vi) Offset agreement value. Provide
the U.S. dollar value of the offset
agreement.

(vii) Offset agreement term. Identify
the term of the offset agreement in
months.

(viii) Offset agreement performance
measures. Identify each category that
describes the offset agreement’s per-
formance measures: best efforts, ac-
complishment of obligation, or other
(please describe).

(ix) Offset agreement penalties for non-
performance. Identify each category
that describes the offset agreement’s
penalties for non-performance. For ex-
ample, the agreement may include pen-
alties such as liquidated damages, de-
barment from future contracts, added
offset requirements, fees, commissions,
bank credit guarantees, or other
(please describe).

(2) Reporting on offset transactions.
U.S. firms shall provide an itemized
list of offset transactions completed

§701.4

during the reporting period, including
the elements listed in paragraphs
(¢)(2)(i) through (¢)(2)(x) of this section
for each such transaction (numerical
estimates are acceptable when actual
figures are unavailable; estimated fig-
ures shall be followed by the letter
LﬂE’ﬂ)’

(i) Name of foreign country. Identify
the country of the foreign entity in-
volved in the military export sale asso-
ciated with the offset transaction.

(ii) Description of the military export
sale. Provide a name and description of
the defense article and/or defense serv-
ice referenced in the military export
sale associated with the offset trans-
action, as well as the date the offset
agreement was signed (month and
year).

(iii) Offset transaction category. Iden-
tify each category that describes the
offset transaction as co-production,
technology transfer, subcontracting,
training, licensing of production, in-
vestment, purchasing, credit assistance
or other (please describe).

(iv) Offset transaction classification.
Identify the six-digit NAICS code(s) as-
sociated with the offset transaction.
Refer to U.S. Census Bureau’s U.S.
NAICS Manual for a listing of applica-
ble NAICS codes (http:/www.census.gov/
epcd/www/naics.html). Paragraphs
(¢)(2)(iv)(A) through (¢)(2)(iv)(E) of this
section provide examples that illus-
trate how to select the appropriate
NAICS code in the instances described
therein.

(A) Example 1. Company A completes
an offset transaction by co-producing
aircraft engines in country B. Aircraft
engine manufacturing is classified in
the NAICS as NAICS 336412, Aircraft
Engine and Engine Parts Manufac-
turing. This offset transaction should
be classified under NAICS 336412.

(B) Example 2. Company B completes
an offset transaction by licensing the
production of automotive electrical
switches in country C. Company B also
assists in structuring a wholesale dis-
tribution network for these products.
Automotive electrical switch manufac-
turing is classified in the NAICS as
NAICS 335931, Current Carrying Wiring
Device Manufacturing, and the whole-
sale distribution network is classified
in the NAICS as NAICS 423120, Motor
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Vehicle Supplies and New Parts Mer-
chant Wholesalers. This offset trans-
action should Dbe classified under
NAICS 335931 and NAICS 423120.

(C) Example 3. Company C completes
an offset transaction by transferring
technology to establish a  bio-
technology research center in country
D. Biotechnology research and develop-
ment is classified in the NAICS as
NAICS 541711, Research and Develop-
ment in Biotechnology. This offset
transaction should be classified under
NAICS 541711.

(D) Example 4. Company D completes
an offset transaction by purchasing
steel forgings from a steel mill in coun-
try E. Steel forgings are classified in
the NAICS as NAICS 331111, Iron and
Steel Mills. This offset transaction
should be classified under NAICS
331111.

(E) Example 5. Company E completes
an offset transaction by providing
training assistance services in country
F to certain plant managers. Training
assistance is classified in the NAICS as
NAICS 611430, Professional and Man-
agement Development Training. This
offset transaction should be classified
under NAICS 611430.

(v) Offset transaction type. Identify
the offset transaction as a direct offset
transaction, an indirect offset trans-
action, or a combination of both.

(vi) Name of offset performing entity.
Identify, by name, the entity per-
forming the offset transaction on be-
half of the U.S. entity that entered
into the offset agreement.

(vil) Name of offset receiving entity.
Identify the foreign entity receiving
benefits from the offset transaction.

(viii) Actual offset value. Provide the
U.S. dollar value of the offset trans-
action without taking into account
multipliers or intangible factors.
Should the offset transaction involve
more than one NAICS code, please list
the U.S. dollar values associated with
each NAICS code.

(ix) Offset credit value. Provide the
U.S. dollar value credits claimed by the
offset performing entity, including any
multipliers or intangible factors.

(X) Offset transaction performance loca-
tion. Name the country where each off-
set transaction was fulfilled, such as
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the purchasing country, the United
States, or a third country.

[74 FR 68141, Dec. 23, 2009]

§701.5 Confidentiality.

(a) As provided by §309(c) of the De-
fense Production Act of 1950, as amend-
ed, BIS shall not publicly disclose the
information it receives pursuant to
this part, unless the firm furnishing
the information subsequently specifi-
cally authorizes public disclosure.

(b) Public disclosure must be author-
ized in writing by an official of the
firm competent to make such an au-
thorization.

(c) Nothing in this provision shall
prevent the use of data aggregated
from information provided pursuant to
this part in the summary report to the
Congress described in §701.1.

§701.6 Violations, penalties, and rem-
edies.

(a) Willful violation of the Defense
Production Act may result in punish-
ment by fine or imprisonment, or both.
The maximum penalty provided by the
Defense Production Act is a $10,000
fine, or one year in prison, or both.

(b) The Government may seek an in-
junction from a court of appropriate
jurisdiction to prohibit the continu-
ance of any violation of, or to enforce
compliance with, the Defense Produc-
tion Act and this regulation.

[74 FR 68141, Dec. 23, 2009]
PARTS 702-704 [RESERVED]

PART 705—EFFECT OF IMPORTED
ARTICLES ON THE NATIONAL SE-
CURITY

Sec.

705.1 Definitions.

705.2 Purpose.

705.3 Commencing an investigation.

705.4 Criteria for determining effect of im-
ports on the national security.

705.5 Request or application for an inves-
tigation.

705.6 Confidential information.

705.7 Conduct of an investigation.

705.8 Public hearings.

705.9 Emergency action.

705.10 Report of an investigation and rec-
ommendation.
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705.11 Determination by the President and
adjustment of imports.

705.12 Disposition of an investigation and
report to the Congress.

AUTHORITY: Sec. 232, Trade Expansion Act
of 1962, as amended (19 U.S.C. 1862).

SOURCE: 47 FR 14693, Apr. 6, 1982, unless
otherwise noted. Redesignated at 54 FR 601,
Jan. 9, 1989.

§705.1 Definitions.

As used in this part:

Department means the United States
Department of Commerce and includes
the Secretary of Commerce and the
Secretary’s designees.

Secretary means the Secretary of
Commerce or the Secretary’s des-
ignees.

Applicant means the person or entity
submitting a request or application for
an investigation pursuant to this part.

§705.2 Purpose.

These regulations set forth the proce-
dures by which the Department shall
commence and conduct an investiga-
tion to determine the effect on the na-
tional security of the imports of any
article. Based on this investigation,
the Secretary shall make a report and
recommendation to the President for
action or inaction regarding an adjust-
ment of the imports of the article.

§705.3 Commencing an investigation.

(a) Upon request of the head of any
government department or agency,
upon application of an interested
party, or upon motion of the Secretary,
the Department shall immediately con-
duct an investigation to determine the
effect on the national security of the
imports of any article.

(b) The Secretary shall immediately
provide notice to the Secretary of De-
fense of any investigation initiated
under this part.

[47 FR 14693, Apr. 6, 1982. Redesignated at 54
FR 601, Jan. 9, 1989, and amended at 63 FR
31623, June 10, 1998]

§705.4 Criteria for determining effect
of imports on the national security.

(a) To determine the effect on the na-
tional security of the imports of the ar-
ticle under investigation, the Depart-
ment shall consider the quantity of the
article in question or other cir-

§705.5

cumstances related to its import. With
regard for the requirements of national
security, the Department shall also
consider the following:

(1) Domestic production needed for
projected mnational defense require-
ments;

(2) The capacity of domestic indus-
tries to meet projected national de-
fense requirements;

(3) The existing and anticipated

availabilities of human resources,
products, raw materials, production
equipment and facilities, and other

supplies and services essential to the
national defense;

(4) The growth requirements of do-
mestic industries to meet national de-
fense requirements and the supplies
and services including the investment,
exploration and development necessary
to assure such growth; and

(5) Any other relevant factors.

(b) In recognition of the close rela-
tion between the strength of our na-
tional economy and the capacity of the
United States to meet national secu-
rity requirements, the Department
shall also, with regard for the quan-
tity, availability, character and uses of
the imported article under investiga-
tion, consider the following:

(1) The impact of foreign competition
on the economic welfare of any domes-
tic industry essential to our national
security;

(2) The displacement of any domestic
products causing substantial unem-
ployment, decrease in the revenues of
government, loss of investment or spe-
cialized skills and productive capacity,
or other serious effects; and

(3) Any other relevant factors that
are causing or will cause a weakening
of our national economy.

§705.5 Request or application for an
investigation.

(a) A request or application for an in-
vestigation shall be in writing. The
original and 1 copy shall be filed with
the Director, Office of Technology
Evaluation, Room H-1093, U.S. Depart-
ment of Commerce, Washington, DC
20230.

(b) When a request, application or
motion is under investigation, or when
an investigation has been completed
pursuant to §705.10 of this part, any
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subsequently filed request or applica-
tion concerning imports of the same or
related article that does not raise new
or different issues may be either con-
solidated with the investigation in
progress as provided in §705.7(e) of this
part, or rejected. In either event, an ex-
planation for taking such action shall
be promptly given to the applicant. If
the request or application is rejected,
it will not be returned unless requested
by the applicant.

(c) Requests or applications shall de-
scribe how the quantity, availability,
character, and uses of a particular im-
ported article, or other circumstances
related to its import, affect the na-
tional security, and shall contain the
following information to the fullest ex-
tent possible:

(1) Identification of the applicant;

(2) A precise description of the arti-
cle;

(3) Description of the domestic indus-
try affected, including pertinent infor-
mation regarding companies and their
plants, locations, capacity and current
output of the industry;

(4) Pertinent statistics on imports
and domestic production showing the
quantities and values of the article;

(6) Nature, sources, and degree of the
competition created by imports of the
article;

(6) The effect that imports of the ar-
ticle may have upon the restoration of
domestic production capacity in the
event of national emergency;

(7) Employment and special skills in-
volved in the domestic production of
the article;

(8) Extent to which the national
economy, employment, investment,
specialized skills, and productive ca-
pacity is or will be adversely affected;

(9) Revenues of Federal, State, or
local Governments which are or may be
adversely affected;

(10) National security supporting
uses of the article including data on
applicable contracts or sub-contracts,
both past and current; and

(11) Any other information or advice
relevant and material to the subject
matter of the investigation.

(d) Statistical material presented
should be, if possible, on a calendar-
year basis for sufficient periods of time
to indicate trends. Monthly or quar-
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terly data for the latest complete years
should be included as well as any other
breakdowns which may be pertinent to
show seasonal or short-term factors.

[47 FR 14693, Apr. 6, 1982. Redesignated at 54
FR 601, Jan. 9, 1989, and amended at 63 FR
31623, June 10, 1998; 656 FR 62600, Oct. 19, 2000;
72 FR 25195, May 4, 2007]

§705.6 Confidential information.

(a) Any information or material
which the applicant or any other party
desires to submit in confidence at any
stage of the investigation that would
disclose national security classified in-
formation or business confidential in-
formation (trade secrets, commercial
or financial information, or any other
information considered senstitive or
privileged), shall be submitted on sepa-
rate sheets with the clear legend ‘‘Na-
tional Security Classified”” or ‘‘Busi-
ness Confidential,” as appropriate,
marked at the top of each sheet. Any
information or material submitted
that is identified as national security
classified must be accompanied at the
time of filing by a statement indi-
cating the degree of classification, the
authority for the classification, and
the identity of the classifying entity.
By submitting information or material
identified as business confidential, the
applicant or other party represents
that the information is exempted from
public disclosure, either by the Free-
dom of Information Act (6 U.S.C. 552 et
seq.) or by some other specific statu-
tory exemption. Any request for busi-
ness confidential treatment must be
accompanied at the time of filing by a
statement justifying non-disclosure
and referring to the specific legal au-
thority claimed.

(b) The Department may refuse to ac-
cept as business confidential any infor-
mation or material it considers not in-
tended to be protected under the legal
authority claimed by the applicant, or
under other applicable legal authority.
Any such information or material so
refused shall be promptly returned to
the submitter and will not be consid-
ered. However, such information or ma-
terial may be resubmitted as non-con-
fidential in which case it will be made
part of the public record.
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§705.7 Conduct of an investigation.

(a) If the Department determines
that it is appropriate to afford inter-
ested parties an opportunity to present
information and advice relevant and
material to an investigation, a public
notice shall be published in the FED-
ERAL REGISTER soliciting from any in-
terested party written comments, opin-
ions, data, information or advice rel-
ative to the investigation. This mate-
rial shall be submitted as directed
within a reasonable time period to be
specified in the notice. All material
shall be submitted with 6 copies. In ad-
dition, public hearings may be held
pursuant to §705.8 of this part.

(b) All requests and applications filed
and all material submitted by inter-
ested parties, except information on
material that is classified or deter-
mined to be confidential as provided in
§705.6 of this part, will be available for
public inspection and copying in the
Bureau of Industry and
SecurityFreedom of Information
Records Inspection Facility, Room H-
4525, U.S. Department of Commerce,
Washington, DC 20230, in accordance
with regulations published in part 4 of
title 15, Code of Federal Regulations.

(¢c) Further information may be re-
quested by the Department from other
sources through the use of question-
naires, correspondence, or other appro-
priate means.

(d) The Department shall, as part of
an investigation, seek information and
advice from, and consult with, appro-
priate officers of the United States or
their designees, as shall be determined.
The Department shall also consult
with the Secretary of Defense regard-
ing the methodological and policy
questions raised in the investigation.
Upon the request of the Secretary, the
Secretary of Defense shall provide the
Secretary with an assessment of the
defense requirements of the article in
question. Communications received
from agencies of the U.S. government
or foreign governments will not be
made available for public inspection.

(e) Any request or application that is
filed while an investigation is in
progress, concerning imports of the
same or related article and raising
similar issues, may be consolidated

§705.8

with the request, application or motion
that initiated the investigation.

[47 FR 14693, Apr. 6, 1982. Redesignated at 54
FR 601, Jan. 9, 1989 and amended at 54 FR
19355, May 5, 1989; 63 FR 31623, June 10, 1998]

§705.8 Public hearings.

(a) If it is deemed appropriate by the
Department, public hearings may be
held to elicit further information.

(1) A notice of hearing shall be pub-
lished in the FEDERAL REGISTER de-
scribing the date, time, place, the sub-
ject matter of each hearing and any
other information relevant to the con-
duct of the hearing. The name of a per-
son to contact for additional informa-
tion or to request time to speak at the
hearing shall also be included. Public
hearings may be held in more than one
location.

(2) Hearings shall be open to the pub-
lic unless national security classified
information will be presented. In that
event the presiding officer at the hear-
ing shall close the hearing, as nec-
essary, to all persons not having appro-
priate security clearances or not other-
wise authorized to have access to such
information. If it is known in sufficient
time prior to the hearing that national
security classified information will be
presented the notice of hearing pub-
lished in the FEDERAL REGISTER shall
state that national security classified
information will be presented and that
the hearing will be open only to those
persons having appropriate security
clearances or otherwise specifically au-
thorized to have access to such infor-
mation.

(b) Hearings shall be conducted as
follows:

(1) The Department shall appoint the
presiding officer;

(2) The presiding officer shall deter-
mine all procedural matters during the
hearing;

(3) Interested parties may appear, ei-
ther in person or by representation,
and produce oral or written informa-
tion relevant and material to the sub-
ject matter of the investigation;

(4) Hearings will be fact-finding pro-
ceedings without formal pleadings or
adverse parties. Formal rules of evi-
dence will not apply;
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(5) After a witness has testified, the
presiding officer may question the wit-
ness. Questions submitted to the pre-
siding officer in writing by any inter-
ested party may, at the discretion of
the presiding officer, be posed to the
witness. No cross examination of any
witness by a party shall be allowed.

(6) Each hearing will be stenographi-
cally reported. Transcripts of the hear-
ing, excluding any national security
classified information, may be pur-
chased from the Department at actual
cost of duplication, and will be avail-
able for public inspection in the Bureau
of Industry and Security Freedom of
Information Records Inspection Facil-
ity, Room H-4525, U.S. Department of
Commerce, Washington, DC 20230.

[47 FR 14693, Apr. 6, 1982. Redesignated at 54
FR 601, Jan. 9, 1989 and amended at 54 FR
19355, May 5, 1989; 63 FR 31623, June 10, 1998]

§705.9 Emergency action.

In emergency situations, or when in
the judgment of the Department, na-
tional security interests require it, the
Department may vary or dispense with
any or all of the procedures set forth in
§705.7 of this part.

§705.10 Report of an investigation and
recommendation.

(a) When an investigation conducted
pursuant to this part is completed, a
report of the investigation shall be
promptly prepared.

(b) The Secretary shall report to the
President the findings of the investiga-
tion and a recommendation for action
or inaction within 270 days after begin-
ning an investigation under this part.

(c) An Executive Summary of the
Secretary’s report to the President of
an investigation, excluding any classi-
fied or proprietary information, shall
be published in the FEDERAL REGISTER.
Copies of the full report, excluding any
classified or proprietary information,
will be available for public inspection
and copying in the Bureau of Industry
and Security Freedom of Information
Records Inspection Facility, Room H-
4525, U.S. Department of Commerce,
14th Street, N.W., Washington, D.C.
20230; tel. (202) 482-5653.

[63 FR 31623, June 10, 1998]
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§705.11 Determination by the Presi-
dent and adjustment of imports.

(a) Upon the submission of a report
to the President by the Secretary
under §705.10(b) of this part, in which
the Department has found that an arti-
cle is being imported into the United
States in such quantities or under such
circumstances as to threaten to impair
the national security, the President is
required by Section 232(c) of the Trade
Expansion Act of 1962, as amended (19
U.S.C. 1862(c)) to take the following ac-
tion

(1) Within 90 days after receiving the
report from the Secretary, the Presi-
dent shall determine:

(i) Whether the President concurs
with the Department’s finding; and

(ii) If the President concurs, the na-
ture and duration of the action that
must be taken to adjust the imports of
the article and its derivatives so that
the such imports will not threaten to
impair the national security.

(2) If the President determines to
take action under this section, such ac-
tion must be taken no later than fif-
teen (15) days after making the deter-
mination.

(3) By no later than thirty (30) days
after making the determinations under
paragraph (a)(1) of this section, the
President shall submit to the Congress
a written statement of the reasons why
the President has decided to take ac-
tion, or refused to take action.

(b) If the action taken by the Presi-
dent under this section is the negotia-
tion of an agreement to limit or re-
strict the importation into the United
States of the article in question, and
either no such agreement is entered
into within 180 days after making the
determination to take action, or an ex-
ecuted agreement is not being carried
out or is ineffective in eliminating the
threat to the national security, the
President shall either:

(1) Take such other action as deemed
necessary to adjust the imports of the
article so that such imports will not
threaten to impair the national secu-
rity. Notice of any such additional ac-
tion taken shall be published in the
FEDERAL REGISTER; Or

(2) Not take any additional action.
This determination and the reasons on
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which it is based, shall be published in
the FEDERAL REGISTER.

[63 FR 31623, June 10, 1998]

§705.12 Disposition of an investigation
and report to the Congress.

(a) Upon the disposition of each re-
quest, application, or motion made
under this part, a report of such dis-
position shall be submitted by the Sec-

§705.12

retary to the Congress and published in
the FEDERAL REGISTER.

(b) As required by Section 232(e) of
the Trade Expansion Act of 1962, as
amended (19 U.S.C. 1862(c)), the Presi-
dent shall submit to the Congress an
annual report on the operation of this
part.

[63 FR 31623, June 10, 1998]

PARTS 706-709 [RESERVED]

129



SUBCHAPTER B—CHEMICAL WEAPONS CONVENTION
REGULATIONS

PART 710—GENERAL INFORMA-
TION AND OVERVIEW OF THE
CHEMICAL WEAPONS CONVEN-
TION REGULATIONS (CWCR)

Sec.

710.1 Definitions of terms used in the Chem-
ical Weapons Convention Regulations
(CWCR).

710.2 Scope of the CWCR.

710.3 Purposes of the
CWCR.

710.4 Overview of scheduled chemicals and
examples of affected industries.

710.5 Authority.

710.6 Relationship between the Chemical
Weapons Convention Regulations and the
Export Administration Regulations, the
International Traffic in Arms Regula-
tions, and the Alcohol, Tobacco, Fire-
arms, and Explosives Regulations.

SUPPLEMENT NO. 1 TO PART 710—STATES PAR-
TIES TO THE CONVENTION ON THE PROHIBI-
TION OF THE DEVELOPMENT, PRODUCTION,
STOCKPILING AND USE OF CHEMICAL WEAP-
ONS AND ON THEIR DESTRUCTION

SUPPLEMENT NO. 2 TO PART 710—DEFINITIONS
OF PRODUCTION

AUTHORITY: 22 U.S.C. 6701 et seq.; E.O. 13128,
64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

Convention and

§710.1 Definitions of terms used in the
Chemical Weapons Convention Reg-
ulations (CWCR).

The following are definitions of
terms used in the CWCR (parts 710
through 729 of this subchapter, unless
otherwise noted):

Act (The). Means the Chemical Weap-
ons Convention Implementation Act of
1998 (22 U.S.C. 6701 et seq.).

Advance Notification. Means a notice
informing BIS of a company’s inten-
tion to export to or import from a
State Party a Schedule 1 chemical.
This advance notification must be sub-
mitted to BIS at least 45 days prior to
the date of export or import (except for
transfers of 5 milligrams or less of
saxitoxin for medical/diagnostic pur-
poses, which must be submitted to BIS
at least 3 days prior to export or im-
port). BIS will inform the company in
writing of the earliest date the ship-

ment may occur under the advance no-
tification procedure. This advance no-
tification requirement is imposed in
addition to any export license require-
ments under the Department of Com-
merce’s Export Administration Regula-
tions (156 CFR parts 730 through 774) or
the Department of State’s Inter-
national Traffic in Arms Regulations
(22 CFR parts 120 through 130) or any
import license requirements under the
Department of Justice’s Bureau of Al-
cohol, Tobacco, Firearms and Explo-
sives Regulations (27 CFR part 447).

Bureau of Industry and Security (BIS).
Means the Bureau of Industry and Se-
curity of the United States Depart-
ment of Commerce, including Export
Administration and Export Enforce-
ment.

By-product. Means any chemical sub-
stance or mixture produced without a
separate commercial intent during the
manufacture, processing, use or dis-
posal of another chemical substance or
mixture.

Chemical Weapon. Means the fol-
lowing, together or separately:

(1) Toxic chemicals and their precur-
sors, except where intended for pur-
poses not prohibited under the Chem-
ical Weapons Convention (CWC), pro-
vided that the type and quantity are
consistent with such purposes;

(2) Munitions and devices, specifi-
cally designed to cause death or other
harm through the toxic properties of
those toxic chemicals specified in para-
graph (1) of this definition, which
would be released as a result of the em-
ployment of such munitions and de-
vices;

(3) Any equipment specifically de-
signed for use directly in connection
with the employment of munitions or
devices specified in paragraph (2) of
this definition.

Chemical Weapons Convention (CWC or
Convention). Means the Convention on
the Prohibition of the Development,
Production, Stockpiling and Use of
Chemical Weapons and on Their De-
struction, and its annexes opened for
signature on January 13, 1993.
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Chemical Weapons Convention Regula-
tions (CWCR). Means the regulations
contained in 15 CFR parts 710 through
729.

Consumption. Consumption of a chem-
ical means its conversion into another
chemical via a chemical reaction.
Unreacted material must be accounted
for as either waste or as recycled start-
ing material.

Declaration or report form. Means a
multi-purpose form to be submitted to
BIS regarding activities involving
Schedule 1, Schedule 2, Schedule 3, or
unscheduled discrete organic chemi-
cals. Declaration forms will be used by
facilities that have data declaration
obligations under the CWCR and are
““‘declared” facilities whose facility-
specific information will be trans-
mitted to the OPCW. Report forms will
be used by entities that are
‘“‘undeclared’’ facilities or trading com-
panies that have limited reporting re-
quirements for only export and import
activities under the CWCR and whose
facility-specific information will not be
transmitted to the OPCW. Information
from declared facilities, undeclared fa-
cilities and trading companies will also
be used to compile U.S. national aggre-
gate figures on the production, proc-
essing, consumption, export and import
of specific chemicals. See also related
definitions of declared facility,
undeclared facility and report.

Declared facility or plant site. Means a
facility or plant site that submits dec-
larations of activities involving Sched-
ule 1, Schedule 2, Schedule 3, or un-
scheduled discrete organic chemicals
above specified threshold quantities.

Discrete organic chemical. Means any
chemical belonging to the class of
chemical compounds consisting of all
compounds of carbon, except for its ox-
ides, sulfides, and metal carbonates,
identifiable by chemical name, by
structural formula, if known, and by
Chemical Abstract Service registry
number, if assigned. (Also see the defi-
nition for unscheduled discrete organic
chemical.)

Domestic transfer. Means, with regard
to declaration requirements for Sched-
ule 1 chemicals under the CWCR, any
movement of any amount of a Schedule
1 chemical outside the geographical
boundary of a facility in the United

§710.1

States to another destination in the
United States, for any purpose. Also
means, with regard to declaration re-
quirements for Schedule 2 and Sched-
ule 3 chemicals under the CWCR, move-
ment of a Schedule 2 or Schedule 3
chemical in quantities and concentra-
tions greater than specified thresholds,
outside the geographical boundary of a
facility in the United States, to an-
other destination in the United States,
for any purpose. Domestic transfer in-
cludes movement between two divi-
sions of one company or a sale from
one company to another. Note that any
movement to or from a facility outside
the United States is considered an ex-
port or import for reporting purposes,
not a domestic transfer. (Also see defi-
nition of United States.)

EAR. Means the Export Administra-
tion Regulations (156 CFR parts 730
through 774).

Explosive. Means a chemical (or a
mixture of chemicals) that is included
in Class 1 of the United Nations Orga-
nization hazard classification system.

Facility. Means any plant site, plant
or unit.

Facility Agreement. Means a written
agreement or arrangement between a
State Party and the Organization re-
lating to a specific facility subject to
on-site verification pursuant to Arti-
cles IV, V, and VI of the Convention.

Host Team. Means the U.S. Govern-
ment team that accompanies the in-
spection team from the Organization
for the Prohibition of Chemical Weap-
ons during a CWC inspection for which
the regulations in the CWCR apply.

Host Team Leader. Means the rep-
resentative from the Department of
Commerce who heads the U.S. Govern-
ment team that accompanies the In-
spection Team during a CWC inspec-
tion for which the regulations in the
CWCR apply.

Hydrocarbon. Means any organic com-
pound that contains only carbon and
hydrogen.

Impurity. Means a chemical substance
unintentionally present with another
chemical substance or mixture.

Inspection Notification. Means a writ-
ten announcement to a plant site by
the United States National Authority
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(USNA) or the BIS Host Team of an im-
pending inspection under the Conven-
tion.

Inspection Site. Means any facility or
area at which an inspection is carried
out and which is specifically defined in
the respective facility agreement or in-
spection request or mandate or inspec-
tion request as expanded by the alter-
native or final perimeter.

Inspection Team. Means the group of
inspectors and inspection assistants as-
signed by the Director-General of the
Technical Secretariat to conduct a par-
ticular inspection.

Intermediate. Means a chemical
formed through chemical reaction that
is subsequently reacted to form an-
other chemical.

ITAR. Means the International Traf-
fic in Arms Regulations (22 CFR parts
120-130).

Organization for the Prohibition of
Chemical Weapons (OPCW). Means the
international organization, located in
The Hague, the Netherlands, that ad-
ministers the CWC.

Person. Means any individual, cor-
poration, partnership, firm, associa-
tion, trust, estate, public or private in-
stitution, any State or any political
subdivision thereof, or any political en-
tity within a State, any foreign gov-
ernment or nation or any agency, in-
strumentality or political subdivision
of any such government or nation, or
other entity located in the United
States.

Plant. Means a relatively self-con-
tained area, structure or building con-
taining one or more units with auxil-
iary and associated infrastructure,
such as:

(1) Small administrative area;

(2) Storage/handling areas for feed-
stock and products;

(3) Effluent/waste handling/treatment
area;

(4) Control/analytical laboratory;

(5) First aid service/related medical
section; and

(6) Records associated with the move-
ment into, around, and from the site,
of declared chemicals and their feed-
stock or product chemicals formed
from them, as appropriate.

Plant site. Means the local integra-
tion of one or more plants, with any in-
termediate administrative levels,
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which are under one operational con-
trol, and includes common infrastruc-
ture, such as:

(1) Administration and other offices;

(2) Repair and maintenance shops;

(3) Medical center;

(4) Utilities;

(5) Central analytical laboratory;

(6) Research and development labora-
tories;

(7) Central effluent and waste treat-
ment area; and

(8) Warehouse storage.

Precursor. Means any chemical
reactant which takes part, at any stage
in the production, by whatever method,
of a toxic chemical. The term includes
any key component of a binary or
multicomponent chemical system.

Processing. Means a physical process
such as formulation, extraction and pu-
rification in which a chemical is not
converted into another chemical.

Production. Means the formation of a
chemical through chemical reaction,
including biochemical or biologically
mediated reaction (see Supplement No.
2 to this part).

(1) Production of Schedule 1 chemi-
cals means formation through chem-
ical synthesis as well as processing to
extract and isolate Schedule 1 chemi-
cals.

(2) Production of a Schedule 2 or
Schedule 3 chemical means all steps in
the production of a chemical in any
units within the same plant through
chemical reaction, including any asso-
ciated processes (e.g., purification, sep-
aration, extraction, distillation, or re-
fining) in which the chemical is not
converted into another chemical. The
exact nature of any associated process
(e.g., purification, etc.) is not required
to be declared.

Production by synthesis.
duction of a chemical
reactants.

Protective purposes in relation to Sched-
ule 1 chemicals. Means any purpose di-
rectly related to protection against
toxic chemicals and to protection
against chemical weapons. Further
means the Schedule 1 chemical is used
for determining the adequacy of de-
fense equipment and measures.

Purposes mot prohibited by the CWC.
Means the following:

Means pro-
from its
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(1) Any peaceful purpose related to
an industrial, agricultural, research,
medical or pharmaceutical activity or
other activity;

(2) Any purpose directly related to
protection against toxic chemicals and
to protection against chemical weap-
ons;

(3) Any military purpose of the
United States that is not connected
with the use of a chemical weapon and
that is not dependent on the use of the
toxic or poisonous properties of the
chemical weapon to cause death or
other harm; or

(4) Any law enforcement purpose, in-
cluding any domestic riot control pur-
pose and including imposition of cap-
ital punishment.

Report. Means information due to BIS
on exports and imports of Schedule 1,
Schedule 2 or Schedule 3 chemicals
above applicable thresholds. Such in-
formation is included in the national
aggregate declaration transmitted to
the OPCW. Facility-specific informa-
tion is not included in the national ag-
gregate declaration. Note: This defini-
tion does not apply to parts 719 and 720
of the CWCR (see the definition of ‘‘re-
port” in §719.1(b) of the CWCR).

Schedules of Chemicals. Means specific
lists of toxic chemicals, groups of
chemicals, and precursors contained in
the CWC. See Supplements No. 1 to
parts 712 through 714 of the CWCR.

State Party. Means a country for
which the CWC is in force. See Supple-
ment No. 1 to this part.

Storage. For purposes of Schedule 1
chemical reporting, means any quan-
tity that is not accounted for under the
categories of production, export, im-
port, consumption or domestic trans-
fer.

Technical Secretariat. Means the organ
of the OPCW charged with carrying out
administrative and technical support
functions for the OPCW, including car-
rying out the verification measures de-
lineated in the CWC.

Toxic Chemical. Means any chemical
which, through its chemical action on
life processes, can cause death, tem-
porary incapacitation, or permanent
harm to humans or animals. The term
includes all such chemicals, regardless
of their origin or of their method of
production, and regardless of whether

§710.1

they are produced in facilities, in mu-
nitions, or elsewhere. Toxic chemicals
that have been identified for the appli-
cation of verification measures are in
schedules contained in Supplements
No. 1 to parts 712 through 714 of the
CWCR.

Trading company. Means any person
involved in the export and/or import of
scheduled chemicals in amounts great-
er than specified thresholds, but not in
the production, processing or consump-
tion of such chemicals in amounts
greater than threshold amounts requir-
ing declaration. If such persons exclu-
sively export or import scheduled
chemicals in amounts greater than
specified thresholds, they are subject
to reporting requirements but are not
subject to routine inspections. Such
persons must be the principal party in
interest of the exports or imports and
may not delegate CWC reporting re-
sponsibilities to a forwarding or other

agent.
Transfer. See domestic transfer.
Transient intermediate. Means any

chemical which is produced in a chem-
ical process but, because it is in a tran-
sition state in terms of thermo-
dynamics and kinetics, exists only for
a very short period of time, and cannot
be isolated, even by modifying or dis-
mantling the plant, or altering process
operating conditions, or by stopping
the process altogether.

Undeclared facility or plant site. Means
a facility or plant site that is not sub-
ject to declaration requirements be-
cause of past or anticipated produc-
tion, processing or consumption involv-
ing scheduled or unscheduled discrete
organic chemicals above specified
threshold quantities. However, such fa-
cilities and plant sites may have a re-
porting requirement for exports or im-
ports of such chemicals.

Unit. Means the combination of those
items of equipment, including vessels
and vessel set up, necessary for the
production, processing or consumption
of a chemical.

United States. Means the several
States of the United States, the Dis-
trict of Columbia, and the common-
wealths, territories, and possessions of
the United States, and includes all
places under the jurisdiction or control
of the United States, including any of
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the places within the provisions of
paragraph (41) of section 40102 of Title
49 of the United States Code, any civil
aircraft of the United States or public
aircraft, as such terms are defined in
paragraphs (1) and (37), respectively, of
section 40102 of Title 49 of the United
States Code, and any vessel of the
United States, as such term is defined
in section 3(b) of the Maritime Drug
Enforcement Act, as amended (section
1903(b) of Title 46 App. of the United
States Code).

United States National Authority
(USNA). Means the Department of
State serving as the national focal
point for the effective liaison with the
Organization for the Prohibition of
Chemical Weapons and other States
Parties to the Convention and imple-
menting the provisions of the Chemical
Weapons Convention Implementation
Act of 1998 in coordination with an
interagency group designated by the
President consisting of the Secretary
of Commerce, Secretary of Defense,
Secretary of Energy, the Attorney
General, and the heads of other agen-
cies considered necessary or advisable
by the President, or their designees.
The Secretary of State is the Director
of the USNA.

Unscheduled chemical. Means a chem-
ical that is not contained in Schedule
1, Schedule 2, or Schedule 3 (see Sup-
plements No. 1 to parts 712 through 714
of the CWCR).

Unscheduled Discrete Organic Chemical
(UDOC). Means any ‘‘discrete organic
chemical” that is not contained in the
Schedules of Chemicals (see Supple-
ments No. 1 to parts 712 through 714 of
the CWCR) and subject to the declara-
tion requirements of part 715 of the
CWCR. Unscheduled discrete organic
chemicals subject to declaration under
the CWCR are those produced by syn-
thesis that are isolated for use or sale
as a specific end-product.

You. The term ‘you’” or ‘‘your”
means any person (see also definition
of ‘“‘person’). With regard to the dec-
laration and reporting requirements of
the CWCR, ‘“‘you’ refers to persons that
have an obligation to report certain ac-
tivities under the provisions of the
CWCR.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78182, Dec. 22, 2008]
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§710.2 Scope of the CWCR.

The Chemical Weapons Convention
Regulations (parts 710 through 729 of
this subchapter), or CWCR, implement
certain obligations of the TUnited
States under the Convention on the
Prohibition of the Development, Pro-
duction, Stockpiling and Use of Chem-
ical Weapons and on Their Destruction,
known as the CWC or Convention.

(a) Persoms and facilities subject to the
CWCR. (1) The CWCR apply to all per-
sons and facilities located in the
United States, except the following
U.S. Government facilities:

(i) Department of Defense facilities;

(ii) Department of Energy facilities;
and

(iii) Facilities of other U.S. Govern-
ment agencies that notify the USNA of
their decision to be excluded from the
CWCR.

(2) For purposes of the CWCR,
“United States Government facilities”
are those facilities owned and operated
by a U.S. Government agency (includ-
ing those operated by contractors to
the agency), and those facilities leased
to and operated by a U.S. Government
agency (including those operated by
contractors to the agency). ‘“‘United
States Government facilities”” do not
include facilities owned by a U.S. Gov-
ernment agency and leased to a private
company or other entity such that the
private company or entity may inde-
pendently decide for what purposes to
use the facilities.

(b) Activities subject to the CWCR. The
activities subject to the CWCR (parts
710 through 729 of this subchapter) are
activities, including production, proc-
essing, consumption, exports and im-
ports, involving chemicals further de-
scribed in parts 712 through 715 of the
CWCR. These do not include activities
involving inorganic chemicals other
than those listed in the Schedules of
Chemicals, or other specifically ex-
empted unscheduled discrete organic
chemicals.

§710.3 Purposes of the Convention
and CWCR.

(a) Purposes of the Convention. (1) The
Convention imposes upon the United
States, as a State Party, certain dec-
laration, inspection, and other obliga-
tions. In addition, the United States
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and other States Parties to the Con-
vention undertake never under any cir-
cumstances to:

(i) Develop, produce, otherwise ac-
quire, stockpile, or retain chemical
weapons, or transfer, directly or indi-
rectly, chemical weapons to anyone;

(ii) Use chemical weapons;

(iii) Engage in any military prepara-
tions to use chemical weapons; or

(iv) Assist, encourage or induce, in
any way, anyone to engage in any ac-
tivity prohibited by the Convention.

(2) One objective of the Convention is
to assure States Parties that lawful ac-
tivities of chemical producers and
users are not converted to unlawful ac-
tivities related to chemical weapons.
To achieve this objective and to give
States Parties a mechanism to verify
compliance, the Convention requires
the United States and all other States
Parties to submit declarations con-
cerning chemical production, consump-
tion, processing and other activities,
and to permit international inspections
within their borders.

(b) Purposes of the Chemical Weapons
Convention Regulations. To fulfill the
United States’ obligations under the
Convention, the CWCR (parts 710
through 729 of this subchapter) prohibit
certain activities, and compel the sub-
mission of information from all facili-
ties in the United States, except for
Department of Defense and Depart-
ment of Energy facilities and facilities
of other U.S. Government agencies
that notify the USNA of their decision
to be excluded from the CWCR on ac-
tivities, including exports and imports
of scheduled chemicals and certain in-
formation regarding unscheduled dis-
crete organic chemicals as described in
parts 712 through 715 of the CWCR. U.S.
Government facilities are those owned
by or leased to the U.S. Government,
including facilities that are con-
tractor-operated. The CWCR also re-
quire access for on-site inspections and
monitoring by the OPCW, as described
in parts 716 and 717 of the CWCR.

§710.4 Overview of scheduled chemi-
cals and examples of affected indus-
tries.

The following provides examples of
the types of industries that may be af-
fected by the CWCR (parts 710 through

§710.4

729 of this subchapter). These examples
are not exhaustive, and you should
refer to parts 712 through 715 of the
CWCR to determine your obligations.

(a) Schedule 1 chemicals are listed in
Supplement No. 1 to part 712 of the
CWCR. Schedule 1 chemicals have lit-
tle or no use in industrial and agricul-
tural industries, but may have limited
use for research, pharmaceutical, med-
ical, public health, or protective pur-
poses.

(b) Schedule 2 chemicals are listed in
Supplement No. 1 to part 713 of the
CWCR. Although Schedule 2 chemicals
may be useful in the production of
chemical weapons, they also have le-
gitimate uses in areas such as:

(1) Flame retardant additives and re-
search;

(2) Dye and photographic industries
(e.g., printing ink, ball point pen fluids,
copy mediums, paints, etc.);

(3) Medical and pharmaceutical prep-
aration (e.g., anticholinergics,
arsenicals, tranquilizer preparations);

(4) Metal plating preparations;

(5) Epoxy resins; and

(6) Insecticides, herbicides, fun-
gicides, defoliants, and rodenticides.

(c) Schedule 3 chemicals are listed in
Supplement No. 1 to part 714 of the
CWCR. Although Schedule 3 chemicals
may be useful in the production of
chemical weapons, they also have le-
gitimate uses in areas such as:

(1) The production of:

(i) Resins;

(ii) Plastics;

(iii) Pharmaceuticals;

(iv) Pesticides;

(v) Batteries;

(vi) Cyanic acid;

(vii) Toiletries, including perfumes

and scents;
(viii) Organic phosphate esters (e.g.,
hydraulic fluids, flame vretardants,

surfactants, and sequestering agents);
and

(2) Leather tannery and finishing
supplies.

(d) TUnscheduled discrete organic
chemicals are used in a wide variety of
commercial industries, and include ac-
etone, benzoyl peroxide and propylene
glycol.
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§710.5 Authority.

The CWCR (parts 710 through 729 of
this subchapter) implement certain
provisions of the Chemical Weapons
Convention under the authority of the
Chemical Weapons Convention Imple-
mentation Act of 1998 (Act), the Na-
tional Emergencies Act, the Inter-
national Emergency Economic Powers
Act (IEEPA), as amended, and the Ex-
port Administration Act of 1979, as
amended, by extending verification and
trade restriction requirements under
Article VI and related parts of the
Verification Annex of the Convention
to U.S. persons. In Executive Order
13128 of June 25, 1999, the President del-
egated authority to the Department of
Commerce to promulgate regulations
to implement the Act, and consistent
with the Act, to carry out appropriate
functions not otherwise assigned in the
Act but necessary to implement cer-
tain reporting, monitoring and inspec-
tion requirements of the Convention
and the Act.

§710.6 Relationship between the
Chemical Weapons Convention Reg-
ulations and the Export Adminis-
tration Regulations, the Inter-
national Traffic in Arms Regula-
tions, and the Alcohol, Tobacco,
Firearms and Explosives Regula-
tions.

Certain obligations of the U.S. Gov-
ernment under the CWC pertain to ex-
ports and imports. The obligations on
exports are implemented in the Export
Administration Regulations (EAR) (15
CFR parts 730 through 774) and the
International Traffic in Arms Regula-
tions (ITAR) (22 CFR parts 120 through
130). See in particular §§742.2 and 742.18
and part 745 of the EAR, and Export
Control Classification Numbers 1C350,
1C351, 1C355 and 1C395 of the Commerce
Control List (supplement no. 1 to part
774 of the EAR). The obligations on im-
ports are implemented in the Chemical
Weapons Convention Regulations
(§§712.2 and 713.1) and the Alcohol, To-
bacco, Firearms and Explosives Regu-
lations in 27 CFR part 447.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78182, Dec. 22, 2008]
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SUPPLEMENT NO. 1 TO PART 710—STATES
PARTIES TO THE CONVENTION ON THE
PROHIBITION OF THE DEVELOPMENT,
PRODUCTION, STOCKPILING, AND USE
OF CHEMICAL WEAPONS AND ON
THEIR DESTRUCTION

LIST OF STATES PARTIES AS OF DECEMBER 20,

2008
Afghanistan Finland
Albania France
Algeria Gabon
Andorra Gambia
Antigua and Barbuda Georgia
Argentina Germany
Armenia Ghana
Australia Greece
Austria Grenada
Azerbaijan Guatemala
Bahrain Guinea
Bangladesh Guinea-Bissau
Bela?us Guyana
Belglum Haiti
Belize Holy See*
Benin Honduras
thta.,n Hungary
Bolivia Iceland
Bosnia-Herzegovina India,
g?g\ﬁana Indonesia ]
Brunei Darussalam* Tran (Isla.mlc
. Republic of)

Bulgaria Ireland
Burkina Faso Ital
Burundi y .
Cambodia Jamaica
Cameroon Japan
Canada Jordan
Cape Verde Kazakhstan
Central African Kenya

Republic Kiribati
Chad Korea (Republic of)
Chile Kuwait
China*** Kyrgyzstan
Colombia Laos (P.D.R.)*
Comoros Latvia
Congo (Republic of Lebanon

the) Lesotho
Cook Islands** Liberia
Costa Rica Libya
Cote d’Ivoire (Ivory Liechtenstein

Coast) Lithuania
Croatia Luxembourg
Cuba Macedonia (The
Cyprus Former Yugoslav
Czech Republic Republic of)
Denmark Madagascar
Djibouti Malawi
Dominica Malaysia
Ecuador Maldives
El Salvador Mali
Equatorial Guinea Malta
Eritrea Marshall Islands
Estonia Mauritania
Ethiopia Mauritius
Fiji Mexico

136



Bureau of Industry and Security, Commerce

Micronesia Saint Kitts and Nevis
(Federated States Saint Lucia
of) Saint Vincent and
Moldova (Republic the Grenadines
of)* Samoa
Monaco San Marino
Mongolia Sao Tome and
Montenegro Principe
Morocco Saudi Arabia
Mozambique Senegal
Namibia Serbia
Nauru Seychelles
Nepal Sierra Leone
Netherlands*** Singapore
New Zealand Slovak Republic*
Nicaragua Slovenia
Niger Solomon Islands
Nigeria South Africa
Niue** Spain
Norway Sri Lanka
Oman Sudan
Pakistan Suriname
Palau Swaziland
Panama Sweden
Papua New Guinea Switzerland
Paraguay Tajikistan
Peru Tanzania, United
Philippines Republic of
Poland Thailand
Portugal Timor Leste (BEast
Qatar Timor)
Romania Togo
Russian Federation Tonga
Rwanda Trinidad and Tobago

Pt. 711

Tunisia United States
Turkey Uruguay
Turkmenistan Uzbekistan
Tuvalu Vanuatu
Uganda Venezuela
Ukraine Vietnam
United Arab Yemen
Emirates Zambia
United Kingdom Zimbabwe

*For export control purposes, these des-
tinations are identified using a different no-
menclature under the Commerce Country
Chart in Supplement No. 1 to part 738 of the
Export Administration Regulations (EAR)
(15 CFR parts 730 through 774).

**For export control purposes, Cook Is-
lands and Niue are not identified on the
Commerce Country Chart in Supplement No.
1 to part 738 of the EAR and are treated the
same as New Zealand, in accordance with
§738.3(b) of the EAR.

*** For CWC States Parties purposes, a ter-
ritory, possession, or department of any
country that is listed in this Supplement as
a State Party to the CWC, is treated the
same as the country of which it is a terri-
tory, possession, or department (e.g., China
includes Hong Kong and Macau; the Nether-
lands includes Aruba and the Netherlands
Antilles).

[71 FR 24929, Apr. 27, 2006, as amended at 72
FR 14408, Mar. 28, 2007; 73 FR 78182, Dec. 22,
2008]

SUPPLEMENT NO. 2 TO PART 710—DEFINITIONS OF PRODUCTION

Schedule 1 chemicals

Schedule 2 and Schedule 3 chemicals

Unscheduled discrete organic chemicals
OCs)

Produced by a biochemical or biologically mediated reaction

Produced by synthesis*

Formation through chemical synthesis.
Processing to extract and isolate Sched-
ule 1 chemicals.

All production steps in any units within
the same plant which includes associ-
ated processes—purification, separa-

tion, extraction distillation or refining.**

* Intermediates used in a single or multi-step process to produce another declared UDOC are not declarable.

** Intermediates are subject to declaration, except “transient intermediates,” which are those chemicals in a transition state in
terms of thermodynamics and kinetics, that exist only for a very short period of time, and cannot be isolated, even by modifying
or dismantling the plant, or by altering process operating conditions, or by stopping the process altogether are not subject to

declaration.

PART 711—GENERAL INFORMA-
TION REGARDING DECLARA-
TION, REPORTING, AND AD-
VANCE NOTIFICATION REQUIRE-
MENTS, AND THE ELECTRONIC
FILING OF DECLARATIONS AND
REPORTS

Sec.
711.1 Overviews of declaration, reporting,
and advance notification requirements.

711.2 Who submits declarations, reports and
advance notifications?

711.3 Compliance review.

711.4 Assistance in determining your obliga-
tions.

711.5 Numerical
data.

711.6 Where to obtain forms.

711.7 Where to submit declarations, reports
and advance notifications.

711.8 How to request authorization from
BIS to make electronic submissions of
declarations or reports.

precision of submitted
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AUTHORITY: 22 U.S.C. 6701 et seq.; E.O. 13128,
64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

§711.1 Overviews of declaration, re-
porting, and advance notification
requirements.

Parts 712 through 715 of the CWCR
(parts 710 through 729 of this sub-
chapter) describe the declaration, ad-
vance notification and reporting re-
quirements for Schedule 1, 2 and 3
chemicals and for unscheduled discrete
organic chemicals (UDOCs). For each
type of chemical, the Convention re-
quires annual declarations. If, after re-
viewing parts 712 through 715 of the
CWCR, you determine that you have
declaration, advance notification or re-
porting requirements, you may obtain
the appropriate forms by contacting
the Bureau of Industry and Security
(BIS) (see §711.6 of the CWCR).

§711.2 Who submits declarations, re-
ports, and advance notifications.

The owner, operator, or senior man-
agement official of a facility subject to
declaration, reporting, or advance noti-
fication requirements under the CWCR
(parts 710 through 729 of this sub-
chapter) is responsible for the submis-
sion of all required documents in ac-
cordance with all applicable provisions
of the CWCR.

§711.3 Compliance review.

Periodically, BIS will request infor-
mation from persons and facilities sub-
ject to the CWCR to determine compli-
ance with the reporting, declaration
and notification requirements set forth
herein. Information requested may re-
late to the production, processing, con-
sumption, export, import, or other ac-
tivities involving scheduled chemicals
and unscheduled discrete organic
chemicals described in parts 712
through 715 of the CWCR. Any person
or facility subject to the CWCR and re-
ceiving such a request for information
will be required to provide a response
to BIS within 30 working days of re-
ceipt of the request. This requirement
does not, in itself, impose a require-
ment to create new records or main-
tain existing records in a manner other
than that directed by the record-

15 CFR Ch. VII (1-1-14 Edition)

keeping provisions set forth in part 721
of the CWCR.

§711.4 Assistance in determining your
obligations.

(a) Determining if your chemical is sub-
ject to declaration, reporting or advance
notification requirements. (1) If you need
assistance in determining if your
chemical is classified as a Schedule 1,
Schedule 2, or Schedule 3 chemical, or
is an unscheduled discrete organic
chemical, submit your written request
for a chemical determination to BIS.
Such requests must be sent via fac-
simile to (202) 482-1731, e-mailed to
cdr@bis.doc.gov, or mailed to the Trea-
ty Compliance Division, Bureau of In-
dustry and Security, U.S. Department
of Commerce, Room 4515, 14th Street
and Pennsylvania Avenue, NW., Wash-
ington, DC 20230, and must be marked
“Attn: Chemical Determination.”” Your
request should include the information
noted in paragraph (a)(2) of this section
to ensure an accurate determination.
Also include any additional informa-
tion that you feel is relevant to the
chemical or process involved (see part
718 of the CWCR for provisions regard-
ing treatment of confidential business
information). If you are unable to pro-
vide all of the information required in
paragraph (a)(2) of this section, you
should include an explanation identi-
fying the reasons or deficiencies that
preclude you from supplying the infor-
mation. If BIS cannot make a deter-
mination based upon the information
submitted, BIS will return the request
to you and identify the additional in-
formation that is necessary to com-
plete a chemical determination. BIS
will provide a written response to your
chemical determination request within
10 working days of receipt of the re-
quest.

(2) Include the following information
in each chemical determination re-
quest:

(i) Date of request;

(ii) Company name and complete
street address;

(iii) Point of contact;

(iv) Phone and facsimile number of
contact;

(v) E-mail address of contact, if you
want an acknowledgment of receipt
sent via e-mail;
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(vi) Chemical Name;

(vii) Structural formula of the chem-
ical, if the chemical is not specifically
identified by name and chemical ab-
stract service registry number in Sup-
plements No. 1 to parts 712 through 714
of the CWCR; and

(viii) Chemical Abstract Service reg-
istry number, if assigned.

(b) Other inquiries. If you need assist-
ance in interpreting the provisions of
the CWCR or need assistance with dec-
laration, forms, reporting, advance no-
tification, inspection or facility agree-
ment issues, contact BIS’s Treaty
Compliance Division by phone at (202)
482-1001. If you require a response from
BIS in writing, submit a detailed re-
quest to BIS that explains your ques-
tion, issue, or request. Send the re-
quest to the address or facsimile in-
cluded in paragraph (a) of this section,
or e-mail the request to
cweqa@bis.doc.gov. Your request must
be marked, ‘“ATTN: CWCR Assist-
ance.”’

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78182, Dec. 22, 2008]

§711.5 Numerical precision of sub-
mitted data.

Numerical information submitted in
declarations and reports is to be pro-
vided per applicable rounding rules in
each part (i.e., parts 712 through 715 of
the CWCR) with a precision equal to
that which can be reasonably provided
using existing documentation, equip-
ment, and measurement techniques.

§711.6 Where to obtain forms.

(a) Forms to complete declarations
and reports required by the CWCR may
be obtained by contacting: Treaty
Compliance Division, Bureau of Indus-
try and Security, U.S. Department of
Commerce, Room 4515, 14th Street and
Pennsylvania Avenue, NW., Wash-
ington, DC 20230, Telephone: (202) 482—
1001. Forms and forms software may
also be downloaded from the Internet
at www.cwe.gov.

(b) If the amount of information you
are required to submit is greater than
the given form will allow, multiple
copies of forms may be submitted.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78182, Dec. 22, 2008]

§711.8

§711.7 Where to submit declarations,
reports and advance notifications.

Declarations, reports and advance
notifications required by the CWCR
must be sent either by fax to (202) 482-
1731 or by mail or courier delivery to
the following address: Treaty Compli-
ance Division, Bureau of Industry and
Security, U.S. Department of Com-
merce, Room 4515, 14th Street and
Pennsylvania Avenue, NW., Wash-
ington, DC 20230, Telephone: (202) 482—
1001. Specific types of declarations and
reports and due dates are outlined in
Supplement No. 2 to parts 712 through
715 of the CWCR.

[73 FR 78182, Dec. 22, 2008]

§711.8 How to request authorization
from BIS to make electronic sub-
missions of declarations or reports.

(a) Scope. This section provides an op-
tional method of submitting declara-
tions or reports. Specifically, this sec-
tion applies to the electronic submis-
sion of declarations and reports re-
quired under the CWCR. If you choose
to submit declarations and reports by
electronic means, all such electronic
submissions must be made through the
Web-Data Entry System for Industry
(Web-DESI), which can be accessed on
the CWC web site at www.cwce.gov.

(b) Authorization. If you or your com-
pany has a facility, plant site, or trad-
ing company that has been assigned a
U.S. Code Number (USC Number), you
may submit declarations and reports
electronically, once you have received
authorization from BIS to do so. An
authorization to submit declarations
and reports electronically may be lim-
ited or withdrawn by BIS at any time.
There are no prerequisites for obtain-
ing permission to submit electroni-
cally, nor are there any limitations
with regard to the types of declara-
tions or reports that are eligible for
electronic submission. However, BIS
may direct, for any reason, that any
electronic declaration or report be re-
submitted in writing, either in whole
or in part.

(1) Requesting approval to submit dec-
larations and reports electronically. To
submit declarations and reports elec-
tronically, you or your company must
submit a written request to BIS at the
address identified in §711.6 of the
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CWCR. Both the envelope and letter
must be marked, ““ATTN: Electronic
Declaration or Report Request.” Your
request should be on company letter-
head and must contain your name or
the company’s name, your mailing ad-
dress at the company, the name of the
facility, plant site or trading company
and its U.S. Code Number, the address
of the facility, plant site or trading
company (this address may be different
from the mailing address), the list of
persons who are authorized to view,
edit, and/or submit declarations and re-
ports on behalf of your company, and
the telephone number and name and
title of the owner, operator, or senior
management official responsible for
certifying that each person listed in
the request is authorized to view, edit,
and/or submit declarations and reports
on behalf of you or your company (i.e.,
the certifying official). Additional in-
formation required for submitting elec-
tronic declarations and reports may be
found on BIS’s Web site at
www.cwe.gov. Once you have completed
and submitted the necessary certifi-
cations, BIS will review your request
for authorization to view, edit, and/or
submit declarations and reports elec-
tronically. BIS will notify you if addi-
tional information is required and/or
upon completion of its review.

NoTE TO §711.8(b)(1): You must submit a
separate request for each facility, plant site
or trading company owned by your company
(e.g., each site that is assigned a unique U.S.
Code Number).

(2) Assignment and use of passwords for
facilities, plant sites and trading compa-
nies (USC password) and Web-DESI user
accounts (user name and password). (i)
BEach person, facility, plant site or
trading company authorized to submit
declarations and reports electronically
will be assigned a password (USC pass-
word) that must be used in conjunction
with the U.S.C. Number. Each person
authorized by BIS to view, edit, and/or
submit declarations and reports elec-
tronically for a facility, plant site or
trading company will be assigned a
Web-DESI user account (user name and
password) telephonically by BIS. A
Web-DESI user account will be as-
signed to you only if your company has
certified to BIS that you are author-
ized to act for it in viewing, editing,
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and/or submitting electronic declara-
tions and reports under the CWCR.

NOTE TO §711.8(b)(2)(i): When persons must
have access to multiple Web-DESI accounts,
their companies must identify such persons
on the approval request for each of these
Web-DESI accounts. BIS will coordinate
with such persons to ensure that the as-
signed user name and password is the same
for each account.

(ii) Your company may reveal the fa-
cility, plant site or trading company
password (USC password) only to Web-
DESI users with valid passwords, their
supervisors, and employees or agents of
the company with a commercial jus-
tification for knowing the password.

(iii) If you are an authorized Web-
DESI account user, you may not:

(A) Disclose your user name or pass-
word to anyone;

(B) Record your user name Or pass-
word, either in writing or electroni-
cally;

(C) Authorize another person to use
your user name or password; or

(D) Use your user name or password
following termination, either by BIS or
by your company, of your authoriza-
tion or approval for Web-DESI use.

(iv) To prevent misuse of the Web-
DESI account:

(A) If Web-DESI user account infor-
mation (i.e., user name and password)
is lost, stolen or otherwise com-
promised, the company and the user
must report the loss, theft or com-
promise of the user account informa-
tion, immediately, by calling BIS at
(202) 482-1001. Within two business days
of making the report, the company and
the user must submit written con-
firmation to BIS at the address pro-
vided in §711.6 of the CWCR.

(B) Your company is responsible for
immediately notifying BIS whenever a
Web-DESI user leaves the employ of
the company or otherwise ceases to be
authorized by the company to submit
declarations and reports electronically
on its behalf.

(v) No person may use, COpy, appro-
priate or otherwise compromise a Web-
DESI account user name or password
assigned to another person. No person,
except a person authorized access by
the company, may use or copy the fa-
cility, plant site or trading company
password (USC password), nor may any
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person steal or otherwise compromise
this password.

(c) Electronic submission of declarations
and reports—(1) General instructions.
Upon submission of the required cer-
tifications and approval of the com-
pany’s request to use electronic sub-
mission, BIS will provide instructions
on both the method for transmitting
declarations and reports electronically
and the process for submitting required
supporting documents, if any. These in-
structions may be modified by BIS
from time to time.

(2) Declarations and reports. The elec-
tronic submission of a declaration or
report will constitute an official docu-
ment as required under parts 712
through 715 of the CWCR. Such submis-
sions must provide the same informa-
tion as written declarations and re-
ports and are subject to the record-
keeping provisions of part 720 of the
CWCR. The company and Web-DESI
user submitting the declaration or re-
port will be deemed to have made all
representations and certifications as if
the submission were made in writing
by the company and signed by the cer-
tifying official. Electronic submission
of a declaration or report will be con-
sidered complete upon transmittal to
BIS.

(d) Updating. A company approved for
electronic submission of declarations
or reports under Web-DESI must
promptly notify BIS of any change in
its name, ownership or address. If your
company wishes to have a person added
as a Web-DESI user, your company
must inform BIS and follow the in-
structions provided by BIS. Your com-
pany should conduct periodic reviews
to ensure that the company’s des-
ignated certifying official and Web-
DESI users are persons whose current
responsibilities make it necessary and
appropriate that they act for the com-
pany in either capacity.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78182, Dec. 22, 2008]

PART 712—ACTIVITIES INVOLVING
SCHEDULE 1 CHEMICALS

Sec.
712.1 Round to zero rule that applies to ac-
tivities involving Schedule 1 chemicals.

§712.2

712.2 Restrictions on activities involving
Schedule 1 chemicals.

712.3 Initial declaration requirements for
declared facilities which are engaged in
the production of Schedule 1 chemicals
for purposes not prohibited by the CWC.

712.4 New Schedule 1 production facility.

712.5 Annual declaration requirements for
facilities engaged in the production of
Schedule 1 chemicals for purposes not
prohibited by the CWC.

712.6 Advance notification and annual re-
port of all exports and imports of Sched-
ule 1 chemicals to, or from, other States
Parties.

712.7 Amended declaration or report.

712.8 Declarations and reports returned
without action by BIS.

712.9 Deadlines for submission of Schedule 1
declarations, reports, advance notifica-
tions, and amendments.

SUPPLEMENT NO. 1 TO PART 712—SCHEDULE 1
CHEMICALS

SUPPLEMENT NO. 2 TO PART 712—DEADLINES
FOR SUBMISSION OF SCHEDULE 1 DECLARA-
TIONS, REPORTS, ADVANCE NOTIFICATIONS,
REPORTS, AND AMENDMENTS

AUTHORITY: 22 U.S.C. 6701 et seq.; 50 U.S.C.
1601 et seq.; 50 U.S.C. 1701 et seq.; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950, as amend-
ed by E.O. 13094, 63 FR 40803, 3 CFR, 1998
Comp., p. 200; E.O. 13128, 64 FR 36703, 3 CFR
1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

§712.1 Round to zero rule that applies
to activities involving Schedule 1
chemicals.

Facilities that produce, export or im-
port mixtures containing less than
0.5% aggregate quantities of Schedule 1
chemicals (see Supplement No. 1 to
this part) as unavoidable by-products
or impurities may round to zero and
are not subject to the provisions of this
part 712. Schedule 1 content may be
calculated by volume or weight, which-
ever yields the lesser percent. Note
that such mixtures may be subject to
the regulatory requirements of other
federal agencies.

§712.2 Restrictions on activities in-
volving Schedule 1 chemicals.
(a) You may not produce Schedule 1
chemicals for protective purposes.
(b) You may not import any Schedule
1 chemical unless:
(1) The import is from a State Party;
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(2) The import is for research, med-
ical, pharmaceutical, or protective pur-
poses;

(3) The import is in types and quan-
tities strictly limited to those that can
be justified for such purposes; and

(4) You have notified BIS at least 45
calendar days prior to the import, pur-
suant to §712.6 of the CWCR.

NoOTE 1 TO §712.2(b): Pursuant to §712.6, ad-
vance notifications of import of saxitoxin of
5 milligrams or less for medical/diagnostic
purposes must be submitted to BIS at least
3 days prior to import.

NOTE 2 TO §712.2(b): For specific provisions
relating to the prior advance notification of
exports of all Schedule 1 chemicals, see
§745.1 of the Export Administration Regula-
tions (EAR) (16 CFR parts 730 through 774).
For specific provisions relating to license re-
quirements for exports of Schedule 1 chemi-
cals, see §742.2 and §742.18 of the EAR for
Schedule 1 chemicals subject to the jurisdic-
tion of the Department of Commerce and see
the International Traffic in Arms Regula-
tions (22 CFR parts 120 through 130) for
Schedule 1 chemicals subject to the jurisdic-
tion of the Department of State.

(c)(1) The provisions of paragraphs (a)
and (b) of this section do not apply to
the retention, ownership, possession,
transfer, or receipt of a Schedule 1
chemical by a department, agency, or
other entity of the United States, or by
a person described in paragraph (c)(2)
of this section, pending destruction of
the Schedule 1 chemical;

(2) A person referred to in paragraph
(c)(1) of this section is:

(i) Any person, including a member of
the Armed Forces of the United States,
who is authorized by law or by an ap-
propriate officer of the United States
to retain, own, possess transfer, or re-
ceive the Schedule 1 chemical; or

(ii) In an emergency situation, any
otherwise non-culpable person if the
person is attempting to seize or de-
stroy the Schedule 1 chemical.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78183, Dec. 22, 2008]

§712.3 Initial declaration require-
ments for declared facilities which
are engaged in the production of
Schedule 1 chemicals for purposes
not prohibited by the CWC.

Initial declarations submitted in
February 2000 remain valid until
amended or rescinded. If you plan to
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change/amend the technical descrip-
tion of your facility submitted with
your initial declaration, you must sub-
mit an amended initial declaration to
BIS 200 calendar days prior to imple-
menting the change (see §712.5(b)(1)(ii)
of the CWCR).

§712.4 New Schedule 1 production fa-
cility.

(a) Establishment of a mew Schedule 1
production facility. (1) If your facility
has never before been declared under
§712.5 of the CWCR, or the initial dec-
laration for your facility has been
withdrawn pursuant to §712.5(g) of the
CWCR, and you intend to begin produc-
tion of Schedule 1 chemicals at your fa-
cility in quantities greater than 100
grams aggregate per year for research,
medical, or pharmaceutical purposes,
you must provide an initial declaration
(with a current detailed technical de-
scription of your facility) to BIS in no
less than 200 calendar days in advance
of commencing such production. Such
facilities are considered to be ‘‘new
Schedule 1 production facilities’” and
are subject to an initial inspection
within 200 calendar days of submitting
an initial declaration.

(2) New Schedule 1 production facili-
ties that submit an initial declaration
pursuant to paragraph (a)(1) of this sec-
tion are considered approved Schedule
1 production facilities for purposes of
the CWC, unless otherwise notified by
BIS within 30 days of receipt by BIS of
that initial declaration.

(b) Types of declaration forms required.
If your new Schedule 1 production fa-
cility will produce in excess of 100
grams aggregate of Schedule 1 chemi-
cals, you must complete the Certifi-
cation Form, Form 1-1 and Form A.
You must also provide a detailed tech-
nical description of the new facility or
its relevant parts, and a detailed dia-
gram of the declared areas in the facil-
ity.

(c) Two hundred days after a new
Schedule 1 production facility submits
its initial declaration, it is subject to
the declaration requirements in
§712.5(a)(1) and (a)(2) and §712.5(b)(1)(ii)
of the CWCR.
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§712.5 Annual declaration require-
ments for facilities engaged in the
production of Schedule 1 chemicals
for purposes not prohibited by the
CwWC.

(a) Declaration requirements—(1) An-
nual declaration on past activities. You
must complete the forms specified in
paragraph (b)(2) of this section if you
produced at your facility in excess of
100 grams aggregate of Schedule 1
chemicals in the previous calendar
year. As a declared Schedule 1 facility,
in addition to declaring the production
of each Schedule 1 chemical that com-
prises your aggregate production of
Schedule 1 chemicals, you must also
declare any Schedule 1, Schedule 2, or
Schedule 3 precursor used to produce
the declared Schedule 1 chemical. You
must further declare each Schedule 1
chemical used (consumed) and stored
at your facility, and domestically
transferred from your facility during
the previous calendar year, whether or
not you produced that Schedule 1
chemical at your facility.

(2) Annual declaration on anticipated
activities. You must complete the forms
specified in paragraph (b)(3) of this sec-
tion if you anticipate that you will
produce at your facility more than 100
grams aggregate of Schedule 1 chemi-
cals in the next calendar year. If you
are not already a declared facility, you
must complete an initial declaration
(see §712.4 of the CWCR) 200 calendar
days before commencing operations or
increasing production which will result
in production of more than 100 grams
aggregate of Schedule 1 chemicals.

(b) Declaration forms to be used—i((1)
Initial declaration. (i) You must have
completed the Certification Form,
Form 1-1 and Form A if you produced
at your facility in excess of 100 grams
aggregate of Schedule 1 chemicals in
calendar years 1997, 1998, or 1999. You
must have provided a detailed current
technical description of your facility
or its relevant parts including a nar-
rative statement, and a detailed dia-
gram of the declared areas in the facil-
ity.

(ii) If you plan to change the tech-
nical description of your facility from
your initial declaration completed and
submitted pursuant to §712.3 or §712.4
of the CWCR, you must submit an

§712.5

amended initial declaration to BIS 200
calendar days prior to the change.
Such amendments to your initial dec-
laration must be made by completing a
Certification Form, Form 1-1 and Form
A, including the new description of the
facility. See §712.7 of the CWCR for ad-
ditional instructions on amending
Schedule 1 declarations.

(2) Annual declaration on past activi-
ties. If you are subject to the declara-
tion requirement of paragraph (a)(1) of
this section, you must complete the
Certification Form and Forms 1-1, 1-2,
1-2A, 1-2B, and Form A if your facility
was involved in the production of
Schedule 1 chemicals in the previous
calendar year. Form B is optional.

(3) Annual declaration on anticipated
activities. If you anticipate that you
will produce at your facility in excess
of 100 grams aggregate of Schedule 1
chemicals in the next calendar year
you must complete the Certification
Form and Forms 1-1, 1-4, and Form A.
Form B is optional.

(c) Quantities to be declared. If you
produced in excess of 100 grams aggre-
gate of Schedule 1 chemicals in the
previous calendar year, you must de-
clare the entire quantity of such pro-
duction, rounded to the nearest gram.
You must also declare the quantity of
any Schedule 1, Schedule 2 or Schedule
3 precursor used to produce the de-
clared Schedule 1 chemical, rounded to
the nearest gram. You must further de-
clare the quantity of each Schedule 1
chemical consumed or stored by, or do-
mestically transferred from, your facil-
ity, whether or not the Schedule 1
chemical was produced by your facil-
ity, rounded to the nearest gram. In
calculating the amount of Schedule 1
chemical you produced, consumed or
stored, count only the amount of the
Schedule 1 chemical(s) in a mixture,
not the total weight of the mixture
(i.e., do not count the weight of the so-
lution, solvent, or container).

(d) For the purpose of determining if
a Schedule 1 chemical is subject to dec-
laration, you must declare a Schedule 1
chemical that is an intermediate, but
not a transient intermediate.

(e) “Declared’ Schedule 1 facilities and
routine inspections. Only facilities that
submitted a declaration pursuant to
paragraph (a)(1) or (a)(2) of this section
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or §712.4 of the CWCR are considered
‘“‘declared’ Schedule 1 facilities. A
““‘declared” Schedule 1 facility is sub-
ject to initial and routine inspection
by the OPCW (see part 716 of the
CWCR).

(f) Approval of declared Schedule 1 pro-
duction facilities. Facilities that submit
declarations pursuant to this section
are considered approved Schedule 1
production facilities for purposes of the
CWC, unless otherwise notified by BIS
within 30 days of receipt by BIS of an
annual declaration on past activities or
annual declaration on anticipated ac-
tivities (see paragraphs (a)(1) and (a)(2)
of this section). If your facility does
not produce more than 100 grams ag-
gregate of Schedule 1 chemicals, no ap-
proval by BIS is required.

(g) Withdrawal of Schedule 1 initial
declarations. A facility subject to
§§712.3, 712.4 and 712.5 of the CWCR may
withdraw its initial declaration at any
time by notifying BIS in writing. A no-
tification requesting the withdrawal of
the initial declaration should be sent
on company letterhead to the address
in §711.6 of the CWCR. BIS will ac-
knowledge receipt of the withdrawal of
the initial declaration. Facilities with-
drawing their initial declaration may
not produce subsequently in excess of
100 grams aggregate of Schedule 1
chemicals within a calendar year un-
less pursuant to §712.4.

§712.6 Advance notification and an-
nual report of all exports and im-
ports of Schedule 1 chemicals to, or
from, other States Parties.

Pursuant to the Convention, the
United States is required to notify the
OPCW not less than 30 days in advance
of every export or import of a Schedule
1 chemical, in any quantity, to or from
another State Party. In addition, the
United States is required to provide a
report of all exports and imports of
Schedule 1 chemicals to or from other
States Parties during each calendar
year. If you plan to export or import
any quantity of a Schedule 1 chemical
from or to your declared facility,
undeclared facility or trading com-
pany, you must notify BIS in advance
of the export or import and complete
an annual report of exports and im-
ports that actually occurred during the

15 CFR Ch. VII (1-1-14 Edition)

previous calendar year. The TUnited
States will transmit to the OPCW the
advance notifications and a detailed
annual declaration of each actual ex-
port or import of a Schedule 1 chemical
from/to the United States. Note that
the advance notification and annual re-
port requirements of this section do
not relieve you of any requirement to
obtain a license for export of Schedule
1 chemicals subject to the EAR or
ITAR or a license for import of Sched-
ule 1 chemicals from the Department
of Justice under the Alcohol, Tobacco,
Firearms and Explosives Regulations
in 27 CFR part 447. Only ‘‘declared’’ fa-
cilities, as defined in §712.5(e) of the
CWCR, are subject to initial and rou-
tine inspections pursuant to part 716 of
the CWCR.

(a) Advance notification of exports and
imports. You must notify BIS at least 45
calendar days prior to exporting or im-
porting any quantity of a Schedule 1
chemical, except for exports or imports
of 5 milligrams or less of Saxitoxin—B
(T—for medical/diagnostic purposes,
listed in Supplement No. 1 to this part
to or from another State Party. Ad-
vance notification of export or import
of 5 milligrams or less of Saxitoxin for
medical/diagnostic purposes only, must
be submitted to BIS at least 3 calendar
days prior to export or import. Note
that advance notifications for exports
may be sent to BIS prior to or after
submission of a license application to
BIS for Schedule 1 chemicals subject to
the EAR and controlled under ECCN
1C351 or to the Department of State for
Schedule 1 chemicals controlled under
the ITAR. Such advance notifications
must be submitted separately from li-
cense applications.

(1) Advance notifications should be
on company letterhead or must clearly
identify the reporting entity by name
of company, complete address, name of
contact person and telephone and fac-
simile numbers, along with the fol-
lowing information:

(i) Chemical name;

(ii) Structural formula of the chem-
ical;

(iii) Chemical Abstract Service (CAS)
Registry Number;

(iv) Quantity involved in grams;

(v) Planned date of export or import;
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(vi) Purpose (end-use) of export or
import (i.e., research, medical, phar-
maceutical, or protective purposes);

(vii) Name(s) of exporter and im-
porter;

(viii) Complete street address(es) of
exporter and importer;

(ix) U.S. export license or control
number, if known; and

(x) Company identification number,
once assigned by BIS.

(2) Send the advance notification ei-
ther by fax to (202) 482-1731 or by mail
or courier delivery to the following ad-
dress: Treaty Compliance Division, Bu-
reau of Industry and Security, U.S. De-
partment of Commerce, Room 4515,
14th Street and Pennsylvania Avenue,
NW., Washington, DC 20230, and mark

it ‘““Attn: Advance Notification of
Schedule 1 Chemical [Export] [Im-
port].”

(3) Upon receipt of the advance noti-
fication, BIS will inform the exporter
or importer of the earliest date after
which the shipment may occur under
the advance notification procedure. To
export a Schedule 1 chemical subject to
an export license requirement either
under the EAR or the ITAR, the ex-
porter must have applied for and been
granted a license (see §742.2 and §742.18
of the EAR, or the ITAR at 22 CFR
parts 120 through 130).

(b) Annual report requirements for ex-
ports and imports of Schedule 1 chemicals.
Any person subject to the CWCR that
exported or imported any quantity of
Schedule 1 chemical to or from another
State Party during the previous cal-
endar year has a reporting requirement
under this section.

(1) Annual report on exports and im-
ports. Declared and undeclared facili-
ties, trading companies, and any other
person subject to the CWCR that ex-
ported or imported any quantity of a
Schedule 1 chemical to or from another
State Party in a previous calendar year
must submit an annual report on ex-
ports and imports.

(2) Report forms to submit—(i) Declared
Schedule 1 facilities. (A) If your facility
declared production of a Schedule 1
chemical and you also exported or im-
ported any amount of that same Sched-
ule 1 chemical, you must report the ex-
port or import by submitting either:

§712.7

(I) Combined declaration and report.
Submit, along with your declaration,
Form 1-3 for that same Schedule 1
chemical to be reported. Attach Form
A, as appropriate; Form B is optional;
or

(2) Report. Submit, separately from
your declaration, a Certification Form,
Form 1-1, and a Form 1-3 for each
Schedule 1 chemical to be reported. At-
tach Form A, as appropriate; Form B is
optional.

(B) If your facility declared produc-
tion of a Schedule 1 chemical and ex-
ported or imported any amount of a
different Schedule 1 chemical, you
must report the export or import by
submitting either:

(I) Combined declaration and report.
Submit, along with your declaration, a
Form 1-3 for each Schedule 1 chemical
to be reported. Attach Form A, as ap-
propriate; Form B is optional; or

(2) Report. Submit, separately from
your declaration, a Certification Form,
Form 1-1, and a Form 1-3 for each
Schedule 1 chemical to be reported. At-
tach Form A, as appropriate; Form B is
optional.

(ii) If you are an undeclared facility,
trading company, or any other person
subject to the CWCR, and you exported
or imported any amount of a Schedule
1 chemical, you must report the export
or import by submitting a Certification
Form, Form 1-1, and a Form 1-3 for
each Schedule 1 chemical to be re-
ported. Attach Form A, as appropriate;
Form B is optional.

(c) Paragraph (a) of this section does
not apply to the activities and persons
set forth in §712.2(b) of the CWCR.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78183, Dec. 22, 2008]

§712.7 Amended declaration or report.

In order for BIS to maintain accurate
information on previously submitted
facility declarations, including infor-
mation necessary to facilitate inspec-
tion notifications and activities or to
communicate declaration or report re-
quirements, amended declarations or
reports will be required under the fol-
lowing circumstances described in this
section. This section applies only to
annual declarations on past activities
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and annual reports on exports and im-
ports submitted for the previous cal-
endar year or annual declarations on
anticipated activities covering the cur-
rent calendar year, unless specified
otherwise in a final inspection report.

(a) Changes to information that directly
affect inspection of a declared facility’s
Annual Declaration of Past Activities
(ADPA) or Annual Declaration on Antici-
pated Activities (ADAA). You must sub-
mit an amended declaration or report
to BIS within 15 days of any change in
the following information:

(1) Types of Schedule 1 chemicals
produced (e.g., additional Schedule 1
chemicals);

(2) Quantities of Schedule 1 chemi-
cals produced;

(3) Activities involving Schedule 1
chemicals; and

(4) End-use of Schedule 1 chemicals
(e.g., additional end-use(s)).

(b) Changes to export or import infor-
mation submitted in Annual Reports on
Exports and Imports from undeclared fa-
cilities, trading companies and U.S. per-
sons. You must submit an amended re-
port or amended combined declaration
and report for changes to export or im-
port information within 15 days of any
change in the following export or im-
port information:

(1) Types of Schedule 1 chemicals ex-
ported or imported (e.g., additional
Schedule 1 chemicals);

(2) Quantities of Schedule 1 chemi-
cals exported or imported;

(3) Destination(s) of Schedule 1
chemicals exported;

(4) Source(s) of Schedule 1 chemicals
imported;

(5) Activities involving exports and
imports of Schedule 1 chemicals; and

(6) End-use(s) of Schedule 1 chemicals
exported or imported (e.g., additional
end-use(s)).

(c) Changes to company and facility in-
formation previously submitted to BIS in
the ADPA, the ADAA, and the Annual
Report on Exports and Imports—(1) Inter-
nal company changes. You must submit
an amended declaration or report to
BIS within 30 days of any change in the
following information:

(i) Name of declaration/report point
of contact (D-POC), including tele-
phone number, facsimile number, and
e-mail address;
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(ii) Name(s) of inspection point(s) of
contact (I-POC), including telephone
number(s), and facsimile number(s);

(iii) Company name (see §712.7(c)(2)
of the CWCR for other company
changes);

(iv) Company mailing address;

(v) Facility name;

(vi) Facility owner, including tele-
phone number, and facsimile number;
and

(vii) Facility operator, including
telephone number, and facsimile num-
ber.

(2) Change in ownership of company or
facility. If you sold or purchased a de-
clared facility or trading company, you
must submit an amended declaration
or report to BIS, either before the ef-
fective date of the change or within 30
days after the effective date of the
change. The amended declaration or re-
port must include the following infor-
mation:

(i) Information that must be sub-
mitted to BIS by the company selling a
declared facility:

(A) Name of seller (i.e., name of the
company selling a declared facility);

(B) Name of the declared facility and
U.S. Code Number for that facility;

(C) Name of purchaser (i.e., name of
the new company purchasing a de-
clared facility) and identity of contact
person for the purchaser, if known;

(D) Date of ownership transfer or
change;

(E) Additional details on sale of the
declared facility relevant to ownership
or operational control over any portion
of that facility (e.g., whether the entire
facility or only a portion of the de-
clared facility has been sold to a new
owner); and

(F) Details regarding whether the
new owner will submit the next dec-
laration or report for the entire cal-
endar year during which the ownership
change occurred, or whether the pre-
vious owner and new owner will submit
separate declarations or reports for the
periods of the calendar year during
which each owned the facility or trad-
ing company.

(1) If the new owner is responsible for
submitting the declaration or report
for the entire current year, it must
have in its possession the records for
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the period of the year during which the
previous owner owned the facility.

(2) If the previous owner and new
owner will submit separate declara-
tions for the periods of the calendar
year during which each owned the fa-
cility (‘‘part-year declarations’), and
if, at the time of transfer of ownership,
the previous owner’s activities are not
above the declaration thresholds set
forth in §§712.4 and 712.5 of the CWCR,
the previous owner and the new owner
must still submit declarations to BIS
with the below threshold quantities in-
dicated.

(3) If the part-year declarations sub-
mitted by the previous owner and the
new owner are not, when combined,
above the declaration threshold set
forth in §§712.4 and 712.5 of the CWCR,
BIS will return the declarations with-
out action as set forth in §712.8 of the
CWCR.

(4) If part-year reports are submitted
by the previous owner and the new
owner as required in §712.5 of the
CWCR, BIS will submit both reports in
the OPCW.

(ii) Information that must be sub-
mitted to BIS by the company pur-
chasing a declared facility:

(A) Name of purchaser (i.e., name of
company purchasing a declared facil-
ity;

(B) Mailing address of purchaser;

(C) Name of declaration point of con-
tact (D-POC) for the purchaser, includ-
ing telephone number, facsimile num-
ber, and e-mail address;

(D) Name of inspection points of con-
tact (I-POC) for the purchaser, includ-
ing telephone number(s), facsimile
number(s) and e-mail address(es);

(E) Name of the declared facility and
U.S. Code Number for that facility;

(F) Location of the declared facility;

(G) Owner and operator of the de-
clared facility, including telephone
number, and facsimile number; and

(H) Details on the next declaration or
report submission on whether the new
owner will submit the declaration or
report for the entire calendar year dur-
ing which the ownership change oc-
curred, or whether the previous owner
and new owner will submit separate
declarations or reports for the periods
of the calendar year during which each
owned the facility or trading company.

§712.7

(1) If the new owner is taking respon-
sibility for submitting the declaration
or report for the entire current year, it
must have in its possession the records
for the period of the year during which
the previous owner owned the facility.

(2) If the previous owner and new
owner will submit separate declara-
tions for the periods of the calendar
year during which each owned the fa-
cility, and, at the time of transfer of
ownership, the previous owner’s activi-
ties are not above the declaration
thresholds set forth in §§712.4 and 712.5
of the CWCR, the previous owner and
the new owner must still submit dec-
larations to BIS with the below thresh-
old quantities indicated.

(3) If the part-year declarations sub-
mitted by the previous owner and the
new owner are not, when combined,
above the declaration threshold set
forth in §§712.4 and 712.5 of the CWCR,
BIS will return the declarations with-
out action as set forth in §712.8 of the
CWCR.

(4) If part-year reports are submitted
by the previous owner and the new
owner as required in §712.5 of the
CWCR, BIS will submit both reports to
the OPCW.

NOTE 1 TO §712.7(c): You must submit an
amendment to your most recently submitted
declaration or report for declaring changes
to internal company information (e.g., com-
pany name change) or changes in ownership
of a facility or trading company that have
occurred since the submission of this dec-
laration or report. BIS will process the
amendment to ensure current information is
on file regarding the facility or trading com-
pany (e.g., for inspection notifications and
correspondence) and will also forward the
amended declaration to the OPCW to ensure
that they also have current information on
file regarding your facility or trading com-
pany.

NOTE 2 TO §712.7(c): You may notify BIS of
change in ownership via a letter to the ad-
dress given in §711.6 of the CWCR. If you are
submitting an amended declaration or re-
port, use Form B to address details regarding
the sale of the declared facility or trading
company.

NOTE 3 TO §712.7(c): For ownership changes,
the declared facility or trading company will
maintain its original U.S. Code Number, un-
less the facility or trading company is sold
to multiple owners, at which time BIS will
assign new U.S. Code Numbers for the new
facilities.
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(d) Inspection-related amendments. If,
following completion of an inspection
(see parts 716 and 717 of the CWCR), you
are required to submit an amended dec-
laration based on the final inspection
report, BIS will notify you in writing
of the information that will be required
pursuant to §§716.10 and 717.5 of the
CWCR. You must submit an amended
declaration to BIS no later than 45
days following your receipt of the BIS
post-inspection letter.

(e) Non-substantive changes. If, subse-
quent to the submission of your dec-
laration or report to BIS, you discover
one or more non-substantive typo-
graphical errors in your declaration or
report, you are not required to submit
an amended declaration or report to
BIS. Instead, you may correct these er-
rors in a subsequent declaration or re-
port.

(f) Documentation required for amended
declarations or reports. If you are re-
quired to submit an amended declara-
tion or report to BIS pursuant to para-
graph (a), (b), (¢c), or (d) of this section,
you must submit either:

(1) A letter containing all of the cor-
rected information required, in accord-
ance with the provisions of this sec-
tion, to amend your declaration or re-
port; or

(2) Both of the following:

(i) A new Certification Form (i.e.,
Form 1-1); and

(ii) The specific forms (e.g., annual
declaration on past activities) con-
taining the corrected information re-
quired, in accordance with the provi-
sions of this part 712, to amend your
declaration or report.

§712.8 Declarations and reports re-
turned without action by BIS.

If you submit a declaration or report

and BIS determines that the informa-

tion contained therein is not required
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by the CWCR, BIS will return the origi-
nal declaration or report to you, with-
out action, accompanied by a letter ex-
plaining BIS’s decision. In order to pro-
tect your confidential business infor-
mation, BIS will not maintain a copy
of any declaration or report that is re-
turned without action (RWA). How-
ever, BIS will maintain a copy of the
RWA letter.

§712.9 Deadlines for submission of
Schedule 1 declarations, reports,
advance notifications, and amend-
ments.

Declarations, reports, advance notifi-
cations, and amendments required
under this part must be postmarked by
the appropriate date identified in Sup-
plement No. 2 to this part 712. Required
declarations, reports, advance notifica-
tions, and amendments include:

(a) Annual declaration on past activi-
ties (Schedule 1 chemical production
during the previous calendar year);

(b) Annual report on exports and im-
ports of Schedule 1 chemicals from fa-
cilities, trading companies, and other
persons (during the previous calendar
year);

(c) Combined declaration and report
(production of Schedule 1 chemicals, as
well as exports or imports of the same
or different Schedule 1 chemicals, by a
declared facility during the previous
calendar year);

(d) Annual declaration on anticipated
activities (anticipated production of
Schedule 1 chemicals in the next cal-
endar year);

(e) Advance notification of any ex-
port to or import from another State
Party;

(f) Initial declaration of a new Sched-
ule 1 chemical production facility; and

(g) Amended declaration or report,
including combined declaration and re-
port.

SUPPLEMENT NO. 1 TO PART 712—SCHEDULE 1 CHEMICALS

(CAS registry
number)
A. Toxic chemicals:
(1) O-Alkyl (<Cyq, incl. cycloalkyl) alkyl (Me, Et, n-Pr or i-Pr)- phosphonofluorldates
e.g. Sarin: O-Isopropyl methylphosphonofluoridate ..............cccccciiiiiiiiiiiiiis (107-44-8)
Soman: O-Pinacolyl methylphosphonofluoridate .. (96-64-0)
(2) O-Alkyl (<Co, incl. cycloalkyl) N,N-dialkyl (Me, Et, n-Pr or i- Pr) phosphoramldocyanldates eg
Tabun: O-Ethyl N,N-dimethyl phosphoramidocyanidate .............c.ccccooiiiiiiiiiiiccce (77-81-6)
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(CAS registry
number)

(3) O-Alkyl (H or <C,, incl. cycloalkyl) S—2-dialkyl (Me, Et, n-Pr or i-Pr)-aminoethyl alkyl (Me, Et, n-Pr
or i-Pr) phosphonothiolates and corresponding alkylated or protonaled salts e.g. VX: O-Ethyl S—2-
diisopropylaminoethyl methyl phosphonothiolate .

(4) Sulfur mustards:

(50782-69-9)

2-Chloroethylchloromethylsulfide ....... (2625-76-5)
Mustard gas: Bis(2-chloroethyl)sulfide (505-60-2)
Bis(2-chloroethylthio)methane . (63869—-13-6)
Sesquimustard: 1,2-Bis(2- chloroethylthlo)ethane (3563-36-8)
1,3-Bis(2-chloroethylthio)-n-propane ... (63905-10-2)
1,4-Bis(2-chloroethylthio)-n-butane ... (142868-93-7)
1,5-Bis(2-chloroethylthio)-n-pentane .. (142868-94-8)
Bis(2-chloroethylthiomethyl)ether ........ (63918-90-1)
O-Mustard: Bis(2-chloroethylthioethyl)ether ........... (63918-89-8)
(5) Lewisites:
Lewisite 1: 2-Chlorovinyldichloroarsine (541-25-3)

Lewisite 2: Bis(2-chlorovinyl)chloroarsine
Lewisite 3: Tris(2-chlorovinyl)arsine ...
(6) Nitrogen mustards:

(40334-69-8)
(40334-70-1)

HN1: Bis(2-chloroethyl)ethylamine ... (538-07-8)
HN2: Bis(2-chloroethyl)methylamine ... (51-75-2)
HN3: Tris(2 -chloroethyl)amlne (555-77-1)
(7) Saxitoxin ............ . (35523-89-8)
(8) Ricin (9009-86-3)
B. Precursors:
(9) Alkyl (Me, Et, n-Pr or i-Pr) phosphonyldifluorides e.g. DF: Methylphosphonyldifluoride .................... (676-99-3)

(10) O-Alkyl (H or <C,q, incl. cycloalkyl) O—2-dialkyl (Me, Et, n-Pr or i-Pr)-aminoethyl alkyl (Me, Et, N-
Pr or i-Pr) phosphonites and corresponding alkylated or protonated salts e.g. QL: O- EthyI 0-2-
diisopropylaminoethyl methylphosphonite ..

(11) Chlorosarin: O-Isopropyl methylphosphonochlorldate .

(12) Chlorosoman: O-Pinacolyl methylphosphonochloridate

(57856-11-8)
(1445-76-7)
(7040-57-5)

Notes to Supplement No. 1

Note 1: Note that the following Schedule 1 chemicals are controlled for export purposes under the Export Administration Reg-
ulations (see part 774 of the EAR, the Commerce Control List): Saxitoxin (35523-89-8) and Ricin (9009-86-3).

Note 2: All Schedule 1 chemicals not listed in Note 1 to this Supplement are controlled for export purposes by the Directorate
of Defense Trade Controls of the Department of State under the International Traffic in Arms Regulations (22 CFR parts 120

through 130).

SUPPLEMENT NO. 2 TO PART 712—DEADLINES FOR SUBMISSION OF SCHEDULE 1
DECLARATIONS, ADVANCE NOTIFICATIONS, REPORTS, AND AMENDMENTS

Declarations, advance notifications and
reports

Applicable forms

Due dates

Annual Declaration on Past Activities
(previous calendar year)—Declared fa-
cility (past production).

Annual report on exports and imports
(previous calendar year) (facility, trad-
ing company, other persons).

Combined Declaration and Report

Annual Declaration of Anticipated Activi-
ties (next calendar year).

Advance Notification of any export to or
import from another State Party.

Initial Declaration of a new Schedule 1
facility (technical description).

Amended Declaration
—Chemicals/Activities:

§712.7(a).

—Company information:
§712.7(c).

—Post-inspection letter:
§712.7(d).

Certification, 1-1, 1-2,1-2A,1-2B, A (as
appropriate), B (optional).

Certification, 1-1,1-3, A (as appropriate),
B (optional).

Certification, 1-1, 1-2, 1-2A, 1-2B, 1-3,
A (as appropriate), B (optional).

Certification, 1-1, 1-4, A (as appro-
priate), B (optional).

Notify on letterhead. See §712.6 of the
CWCR.

Certification, 1-1, A (as appropriate), B
(optional).

Certification, 1-1, 1-2, 1-2A.
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February 28th of the year following any
calendar year in which more than 100
grams aggregate of Schedule 1 chemi-
cals were produced,

February 28th of the year following any
calendar year in which Schedule 1
chemicals were exported or imported.

February 28th of the year following any
calendar year in which Schedule 1
chemicals were produced, exported, or
imported.

September 3rd of the year prior to any
calendar year in which Schedule 1 ac-
tivities are anticipated to occur.

45 calendar days prior to any export or
import of Schedule 1 chemicals, ex-
cept 3 days prior to export or import of
5 milligrams or less of saxitoxin for
medical/diagnositc purposes.

200 calendar days prior to producing in
excess of 100 grams aggregate of
Schedule 1 chemicals.

—15 calendar days after change in infor-
mation.

—30 calendar days after change in infor-
mation.

—45 calendar days after receipt of letter.
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Declarations, advance notifications and
reports

Applicable forms

Due dates

Amended Report § 712.7(b) ......cccveveeveeeeen

Amended Combined Declaration & Re-

Certification, 1-1, 1-3, A (as appro-
priate), B (optional).
Certification, 1-1, 1-2, 1-2A, 1-3, A (as

—15 calendar days after change in infor-
mation.
—15 calendar days after change in infor-

port.

appropriate), B (optional).

mation.

PART 713—ACTIVITIES INVOLVING
SCHEDULE 2 CHEMICALS

Sec.

713.1 Prohibition on exports and imports of
Schedule 2 chemicals to and from States
not Party to the CWC.

713.2 Annual declaration requirements for
plant sites that produce, process or con-
sume Schedule 2 chemicals in excess of
specified thresholds.

713.3 Annual declaration and reporting re-
quirements for exports and imports of
Schedule 2 chemicals.

713.4 Advance declaration requirements for
additionally planned production, proc-
essing or consumption of Schedule 2
chemicals.

713.5 Amended declaration or report.

713.6 Declarations and reports returned
without action by BIS.

713.7 Deadlines for submission of Schedule 2
declarations, reports, and amendments.

SUPPLEMENT NO. 1 TO PART 713—SCHEDULE 2
CHEMICALS

SUPPLEMENT NO. 2 TO PART 713—DEADLINES
FOR SUBMISSION OF SCHEDULE 2 DECLARA-
TIONS, REPORTS, AND AMENDMENTS

AUTHORITY: 22 U.S.C. 6701 et seq.; 50 U.S.C.
1601 et seq.; 50 U.S.C. 1701 et seq; E.O. 12938 59
FR 59099, 3 CFR, 1994 Comp., p. 950, as amend-
ed by E.O. 13094, 63 FR 40803, 3 CFR, 1998
Comp., p. 200; E.O. 13128, 64 FR 36703, 3 CFR
1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

§713.1 Prohibition on exports and im-
ports of Schedule 2 chemicals to
and from States not Party to the
CWC.

(a) You may not export any Schedule
2 chemical (see supplement no. 1 to this
part) to any destination or import any
Schedule 2 chemical from any destina-
tion other than a State Party to the
Convention. See supplement no. 1 to
part 710 of the CWCR for a list of
States that are party to the Conven-
tion.

NOTE TO §713.1(a): See §742.18 of the Export
Administration Regulations (EAR) (156 CFR
part 742) for prohibitions that apply to ex-

ports of Schedule 2 chemicals to States not
Party to the CWC.

(b) Paragraph (a) of this section does
not apply to:

(1) The export or import of a Sched-
ule 2 chemical to or from a State not
Party to the CWC by a department,
agency, or other entity of the United
States, or by any person, including a
member of the Armed Forces of the
United States, who is authorized by
law, or by an appropriate officer of the
United States to transfer or receive the
Schedule 2 chemical;

(2) Mixtures containing Schedule 2A
chemicals, if the concentration of each
Schedule 2A chemical in the mixture is
1% or less by weight (note, however,
that such mixtures may be subject to
the regulatory requirements of other
federal agencies);

(3) Mixtures containing Schedule 2B
chemicals if the concentration of each
Schedule 2B chemical in the mixture is
10% or less by weight (note, however,
that such mixtures may be subject to
the regulatory requirements of other
federal agencies); or

(4) Products identified as consumer
goods packaged for retail sale for per-
sonal use or packaged for individual
use.

§713.2 Annual declaration require-
ments for plant sites that produce,
process or consume Schedule 2
chemicals in excess of specified
thresholds.

(a) Declaration of production, proc-
essing or consumption of Schedule 2
chemicals for purposes not prohibited by
the CWC—(1) Quantities of production,
processing or consumption that trigger
declaration requirements. You must com-
plete the forms specified in paragraph
(b) of this section if you have been or
will be involved in the following activi-
ties:

(i) Annual declaration on past activi-
ties. (A) You produced, processed or
consumed at one or more plants on
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your plant site during any of the pre-
vious three calendar years, a Schedule
2 chemical in excess of any of the fol-
lowing declaration threshold quan-
tities:

(I) 1 kilogram of chemical BZ: 3-
Quinuclidinyl benzilate (see Schedule
2, paragraph A.3 in Supplement No. 1 to
this part);

(2) 100 kilograms of chemical PFIB:
1,1,3,3,3-Pentafluoro-
2(trifluoromethyl)-1-propene or 100
kilograms of chemical Amiton: 0,0-
Diethyl S-[2-(diethylamino) ethyl]
phosphorothiolate and corresponding
alkylated or protonated salts (see
Schedule 2, paragraphs A.1 and A.2 in
Supplement No. 1 to this part); or

(3) 1 metric ton of any chemical list-
ed in Schedule 2, Part B (see Supple-
ment No. 1 to this part).

(B) In order to trigger a declaration
requirement for a past activity (.e.,
production, processing or consumption)
involving a Schedule 2 chemical, a
plant on your plant site must have ex-
ceeded the applicable declaration
threshold for that particular activity
during one or more of the previous
three calendar years. For example, if a
plant on your plant site produced 800
kilograms of thiodiglycol and con-
sumed 300 kilograms of the same
Schedule 2 chemical, during the pre-
vious calendar year, you would not
have a declaration requirement based
on these activities, because neither ac-
tivity at your plant would have exceed-
ed the declaration threshold of 1 metric
ton for that Schedule 2 chemical. How-
ever, a declaration requirement would
apply if an activity involving a Sched-
ule 2 chemical at the plant exceeded
the declaration threshold in an earlier
year (i.e., during the course of any
other calendar year within the past
three calendar years), as indicated in
the example provided in the note to
this paragraph.

NOTE TO §713.2(a)(1)(I)(B): To determine
whether or not you have an annual declara-
tion on past activities requirement for
Schedule 2 chemicals, you must determine
whether you produced, processed or con-
sumed a Schedule 2 chemical above the ap-
plicable threshold at one or more plants on
your plant site in any one of the three pre-
vious calendar years. For example, for the
2004 annual declaration on past activities pe-
riod, if you determine that one plant on your

§713.2

plant site produced greater than 1 kilogram
of the chemical BZ in calendar year 2002, and
no plants on your plant site produced, proc-
essed or consumed any Schedule 2 chemical
above the applicable threshold in calendar
years 2003 or 2004, you still have a declara-
tion requirement under this paragraph for
the previous calendar year (2004). However,
you must only declare on Form 2-3 (question
2-3.1), production data for calendar year 2004.
You would declare ‘0’ production because
you did not produce BZ above the applicable
threshold in calendar year 2004. Since the
plant site did not engage in any other declar-
able activity (i.e., consumption, processing)
in the 2002-2004 declaration period, you
would leave blank questions 2-3.2 and 2-3.3
on Form 2-3. Note that declaring a ‘0’ pro-
duction quantity for 2004, as opposed to leav-
ing the question blank, permits BIS to dis-
tinguish the activity that triggered the dec-
laration requirement from activities that
were not declarable during that period.

(ii) Annual declaration on anticipated
activities. You anticipate that you will
produce, process or consume at one or
more plants on your plant site during
the next calendar year, a Schedule 2
chemical in excess of the applicable
declaration threshold set forth in para-
graphs (a)(1)(1)(A)(7) through (3) of this
section.

NOTE TO §713.2(a)(1)(ii): A null *“0”’ declara-
tion is not required if you do not plan to
produce, process or consume a Schedule 2
chemical in the next calendar year.

(2) Schedule 2 chemical production. (i)
For the purpose of determining Sched-
ule 2 production, you must include all
steps in the production of a chemical in
any units within the same plant
through chemical reaction, including
any associated processes (e.g., purifi-
cation, separation, extraction, distilla-
tion, or refining) in which the chemical
is not converted into another chemical.
The exact nature of any associated
process (e.g., purification, etc.) is not
required to be declared.

(ii) For the purpose of determining if
a Schedule 2 chemical is subject to dec-
laration, you must declare an inter-
mediate Schedule 2 chemical, but not a
transient intermediate Schedule 2
chemical.

(3) Mixtures containing a Schedule 2
chemical. (1) Mixtures that must be count-
ed. You must count the quantity of
each Schedule 2 chemical in a mixture,
when determining the total quantity of
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a Schedule 2 chemical produced, proc-
essed, or consumed at a plant on your
plant site, if the concentration of each
Schedule 2 chemical in the mixture is
30% or more by volume or by weight,
whichever yields the lesser percent. Do
not count a Schedule 2 chemical in the
mixture that represents less than 30%
by volume or by weight.

(i1) How to count the quantity of each
Schedule 2 chemical in a mixture. If your
mixture contains 30% or more con-
centration of a Schedule 2 chemical,
you must count the quantity (weight)
of each Schedule 2 chemical in the mix-
ture, not the total weight of the mix-
ture. You must separately declare each
Schedule 2 chemical with a concentra-
tion in the mixture that is 30% or more
and exceeds the quantity threshold de-
tailed in paragraphs (a)(1)({)(A)(T)
through (3) of this section.

(iii) Determining declaration require-
ments for production, processing and con-
sumption. If the total quantity of a
Schedule 2 chemical produced, proc-
essed or consumed at a plant on your
plant site, including mixtures that con-
tain 30% or more concentration of a
Schedule 2 chemical, exceeds the appli-
cable declaration threshold set forth in
paragraphs (a)(1)(i)(A)(1) through (3) of
this section, you have a declaration re-
quirement. For example, if during cal-
endar year 2001, a plant on your plant
site produced a mixture containing 300
kilograms of thiodiglycol in a con-
centration of 32% and also produced 800
kilograms of thiodiglycol, the total
amount of thiodiglycol produced at
that plant for CWCR purposes would be
1100 kilograms, which exceeds the dec-
laration threshold of 1 metric ton for
that Schedule 2 chemical. You must de-
clare past production of thiodiglycol at
that plant site for calendar year 2001.
If, on the other hand, a plant on your
plant site processed a mixture con-
taining 300 kilograms of thiodiglycol in
a concentration of 25% and also proc-
essed 800 kilograms of thiodiglycol in
other than mixture form, the total
amount of thiodiglycol processed at
that plant for CWCR purposes would be
800 kilograms and would not trigger a
declaration requirement. This is be-
cause the concentration of thiodiglycol
in the mixture is less than 30% and
therefore did not have to be ‘‘counted”

15 CFR Ch. VII (1-1-14 Edition)

and added to the other 800 kilograms of
processed thiodiglycol at that plant.

(b) Types of declaration forms to be
used—(1) Annual declaration on past ac-
tivities. You must complete the Certifi-
cation Form and Forms 2-1, 2-2, 2-3, 2—
3A, and Form A if one or more plants
on your plant site produced, processed
or consumed more than the applicable
threshold quantity of a Schedule 2
chemical described in paragraphs
(a)(1)(A)(A)(1) through (3) of this section
in any of the three previous calendar
years. Form B is optional. If you are
subject to annual declaration require-
ments, you must include data for the
previous calendar year only.

(2) Annual declaration on anticipated
activities. You must complete the Cer-
tification Form and Forms 2-1, 2-2, 2-3,
2-3A, 2-3C, and Form A if you plan to
produce, process, or consume at any
plant on your plant site a Schedule 2
chemical above the applicable thresh-
old set forth in paragraphs
(a)(1)(A)(A)(1) through (3) of this section
during the following calendar year.
Form B is optional.

(c) Quantities to be declared—(1) Pro-
duction, processing and consumption of a
Schedule 2 chemical above the declaration
threshold—(i) Annual declaration on past
activities. If you are required to com-
plete forms pursuant to paragraph
(a)(1)(i) of this section, you must de-
clare the aggregate quantity resulting
from each type of activity (production,
processing or consumption) from each
plant on your plant site that exceeds
the applicable threshold for that
Schedule 2 chemical. Do not include in
these aggregate production, processing,
and consumption quantities any data
from plants on the plant site that did
not individually produce, process or
consume a Schedule 2 chemical in
amounts greater than the applicable
threshold. For example, if a plant on
your plant site produced a Schedule 2
chemical in an amount greater than
the applicable declaration threshold
during the previous calendar year, you
would have to declare only the produc-
tion quantity from that plant, provided
that the total amount of the Schedule
2 chemical processed or consumed at
the plant did not exceed the applicable
declaration threshold during any one of
the previous three calendar years. If in
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the previous calendar year your pro-
duction, processing and consumption
activities all were below the applicable
declaration threshold, but your dec-
laration requirement is triggered be-
cause of production activities occur-
ring in an earlier year, you would de-
clare ‘0’ only for the declared produc-
tion activities.

(ii) Annual declaration on anticipated
activities. If you are required to com-
plete forms pursuant to paragraph
(a)(1)(ii) of this section, you must de-
clare the aggregate quantity of any
Schedule 2 chemical that you plan to
produce, process or consume at any
plant(s) on your plant site above the
applicable thresholds set forth in para-
graphs (a)(1)(1)(A)(1) through (3) of this
section during the next calendar year.
Do not include in these anticipated ag-
gregate production, processing, and
consumption quantities any data from
plants on the plant site that you do not
anticipate will individually produce,
process or consume a Schedule 2 chem-
ical in amounts greater than the appli-
cable thresholds.

(2) Rounding. For the chemical BZ,
report quantities to the nearest hun-
dredth of a kilogram (10 grams). For
PFIB and the Amiton family, report
quantities to the nearest 1 kilogram.
For all other Schedule 2 chemicals, re-
port quantities to the nearest 10 kilo-
grams.

(d) “Declared’ Schedule 2 plant site. A
plant site that submitted a declaration
pursuant to paragraph (a)(1) of this sec-
tion is a ‘‘declared” plant site.

(e) Declared Schedule 2 plant sites sub-
ject to initial and routine inspections. A
“‘declared’ Schedule 2 plant site is sub-
ject to initial and routine inspection
by the Organization for the Prohibition
of Chemical Weapons if it produced,
processed or consumed in any of the
three previous calendar years, or is an-
ticipated to produce, process or con-
sume in the next calendar year, in ex-
cess of ten times the applicable dec-
laration threshold set forth in para-
graphs (a)(1)(1)(A)(1) through (3) of this
section (see part 716 of the CWCR). A
“‘declared” Schedule 2 plant site that
has received an initial inspection is
subject to routine inspection.

§713.3

§713.3 Annual declaration and report-
ing requirements for exports and
imports of Schedule 2 chemicals.

(a) Declarations and reports of exports
and imports of Schedule 2 chemicals—(1)
Declarations. A Schedule 2 plant site
that is declared because it produced,
processed or consumed a Schedule 2
chemical at one or more plants above
the applicable threshold set forth in
paragraph (b) of this section, and also
exported from or imported to the plant
site that same Schedule 2 chemical
above the applicable threshold, must
submit export and import information
as part of its declaration.

(2) Reports. The following persons
must submit a report if they individ-
ually exported or imported a Schedule
2 chemical above the applicable thresh-
old indicated in paragraph (b) of this
section:

(i) A declared plant site that ex-
ported or imported a Schedule 2 chem-
ical that was different than the Sched-
ule 2 chemical produced, processed or
consumed at one or more plants at the
plant site above the applicable declara-
tion threshold;

(ii) An undeclared plant site;

(iii) A trading company; or

(iv) Any other person subject to the
CWCR.

NOTE TO §713.3(a)(1) AND (a)(2)(i): A de-
clared Schedule 2 plant site may need to de-
clare exports or imports of Schedule 2 chemi-
cals that it produced, processed or consumed
above the applicable threshold and also re-
port exports or imports of different Schedule
2 chemicals that it did not produce, process
or consume above the applicable threshold
quantities. The report may be submitted to
BIS either with or separately from the an-
nual declaration on past activities (see
§713.3(d) of the CWCR).

NoOTE TO §713.3(a)(2): The U.S. Government
will not submit to the OPCW company-spe-
cific information relating to the export or
import of Schedule 2 chemicals contained in
reports. The U.S. Government will add all
export and import information contained in
reports to export and import information
contained in declarations to establish the
U.S. national aggregate declaration on ex-
ports and imports.

NoTE TO §713.3(a)(1) AND (2): Declared and
undeclared plant sites must count, for dec-
laration or reporting purposes, all exports
from and imports to the entire plant site, not
only from or to individual plants on the
plant site.
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(b) Quantities of exports or imports that
trigger a declaration or reporting require-
ment. (1) You have a declaration or re-
porting requirement and must com-
plete the forms specified in paragraph
(d) of this section if you exported or
imported a Schedule 2 chemical in ex-
cess of the following threshold quan-
tities:

(i) 1 kilogram of chemical BZ: 3-
Quinuclidinyl benzilate (See Schedule
2, paragraph A.3 included in Supple-
ment No. 1 to this part);

(ii) 100 kilograms of chemical PFIB:
1,1,3,3,3-Pentafluoro-
2(trifluoromethyl)-1-propene or 100
kilograms of Amiton: O,0 Diethyl S-
[2(diethylamino)ethyl]
phosphorothiolate and corresponding
alkylated or protonated salts (see
Schedule 2, paragraphs A.1 and A.2 in-
cluded in Supplement No.l1 to this
part); or

(iii) 1 metric ton of any chemical
listed in Schedule 2, Part B (see Sup-
plement No.l to this part).

(2) Mixtures containing a Schedule 2
chemical. The quantity of each Sched-
ule 2 chemical contained in a mixture
must be counted for the declaration or
reporting of an export or import only if
the concentration of each Schedule 2
chemical in the mixture is 30% or more
by volume or by weight, whichever
yields the lesser percent. You must de-
clare separately each Schedule 2 chem-
ical whose concentration in the mix-
ture is 30% or more.

NOTE 1 TO §713.3(b)(2): See §713.2(a)(2)(ii) of
the CWCR for information on counting
amounts of Schedule 2 chemicals contained
in mixtures and determining declaration and
reporting requirements.

NOTE 2 TO §713.3(b)(2): The “30% and above”’
mixtures rule applies only for declaration
and reporting purposes. This rule does not
apply for purposes of determining whether
the export of your mixture to a non-State
Party requires an End-Use Certificate or for
determining whether you need an export li-
cense from BIS (see §742.2, §742.18 and §745.2
of the Export Administration Regulations)
or from the Department of State (see the
International Traffic in Arms Regulations
(22 CFR parts 120 throughl130)).

(c) Declaration and reporting require-
ments—(1) Annual declaration on past ac-
tivities. A plant site described in para-
graph (a)(1) of this section that has an
annual declaration requirement for the
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production, processing, or consumption
of a Schedule 2 chemical for the pre-
vious calendar year also must declare
the export and/or import of that same
Schedule 2 chemical if the amount ex-
ceeded the applicable threshold set
forth in paragraph (b) of this section.
The plant site must declare such ex-
port or import information as part of
its annual declaration of past activi-
ties.

(2) Annual report on exports and im-
ports. Declared plant sites described in
paragraph (a)(2)(i) of this section, and
undeclared plant sites, trading compa-
nies or any other person (described in
paragraphs (a)(2)(ii) through (iv) of this
section) subject to the CWCR that ex-
ported or imported a Schedule 2 chem-
ical in a previous calendar year in ex-
cess of the applicable thresholds set
forth in paragraph (b) of this section
must submit an annual report on such
exports or imports.

(d) Types of declaration and reporting
forms to be used—(1) Annual declaration
on past activities. If you are a declared
Schedule 2 plant site, as described in
paragraph (a)(1) of this section, you
must complete Form 2-3B, in addition
to the forms required by §713.2(b)(1) of
the CWCR, for each declared Schedule 2
chemical exported or imported above
the applicable threshold in the pre-
vious calendar year.

(2) Annual report on exports and im-
ports. (i) If you are a declared plant
site, as described in paragraph (a)(2)(i)
of this section, you may fulfill your an-
nual reporting requirements by:

(A) Submitting, with your annual
declaration on past activities, a Form
2-3B for each Schedule 2 chemical you
exported or imported above the appli-
cable threshold. Attach Form A, as ap-
propriate; Form B is optional; or

(B) Submitting, separately from your
annual declaration on past activities, a
Certification Form, Form 2-1, and
Form 2-3B for each Schedule 2 chem-
ical you exported or imported above
the applicable threshold. Attach Form
A, as appropriate; Form B is optional.

(ii) If you are an undeclared plant
site, trading company or any other per-
son subject to the CWCR, you must
complete the Certification Form, Form
2-1, and Form 2-3B for each Schedule 2
chemical you exported or imported
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above the applicable threshold. Attach
Form A, as appropriate; Form B is op-
tional.

(e) Quantities to be declared—(1) Cal-
culations. If you exported from or im-
ported to your plant site, trading com-
pany, or other location more than the
applicable threshold of a Schedule 2
chemical in the previous calendar year,
you must declare or report all exports
and imports of that chemical by coun-
try of destination or country of origin,
respectively, and indicate the total
amount exported to or imported from
each country.

(2) Rounding. For purposes of declar-
ing or reporting exports and imports of
a Schedule 2 chemical, you must total
all exports and imports per calendar
year per recipient or source and then
round as follows: For the chemical BZ,
the total quantity for each country of
destination or country of origin
(source) should be reported to the near-
est hundredth of a kilogram (10 grams);
for PFIB and Amiton and cor-
responding alkylated or protonated
salts, the quantity for each destination
or source should be reported to the
nearest 1 kilogram; and for all other
Schedule 2 chemicals, the total quan-
tity for each destination or source
should be reported to the nearest 10
kilograms.

§713.4 Advance declaration require-
ments for additionally planned pro-
duction, processing, or consump-
tion of Schedule 2 chemicals.

(a) Declaration requirements for addi-
tionally planned activities. (1) You must
declare additionally planned produc-
tion, processing, or consumption of
Schedule 2 chemicals after the annual
declaration on anticipated activities
for the next calendar year has been de-
livered to BIS if:

(i) You plan that a previously
undeclared plant on your plant site
under §713.2(a)(1)(ii) of the CWCR will
produce, process, or consume a Sched-
ule 2 chemical above the applicable
declaration threshold;

(ii) You plan to produce, process, or
consume at a plant declared under
§713.2(a)(1)(ii) of the CWCR an addi-
tional Schedule 2 chemical above the
applicable declaration threshold;
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(iii) You plan an additional activity
(production, processing, or consump-
tion) at your declared plant above the
applicable declaration threshold for a
chemical declared under §713.2(a)(1)(ii)
of the CWCR;

(iv) You plan to increase the produc-
tion, processing, or consumption of a
Schedule 2 chemical by a plant de-
clared under §713.2(a)(1)(ii) of the
CWCR from the amount exceeding the
applicable declaration threshold to an
amount exceeding the applicable in-
spection threshold (see §716.1(b)(2) of
the CWCR);

(v) You plan to change the starting
or ending date of anticipated produc-
tion, processing, or consumption de-
clared under §713.2(a)(1)(ii) of the
CWCR by more than three months; or

(vi) You plan to increase your pro-
duction, processing, or consumption of
a Schedule 2 chemical by a declared
plant site by 20 percent or more above
that declared under §713.2(a)(1)(ii) of
the CWCR.

(2) If you must submit a declaration
on additionally planned activities be-
cause you plan to engage in any of the
activities listed in paragraphs (a)(1)(i)
through (vi) of this section, you also
should declare changes to your declara-
tion relating to the following activi-
ties. You do not have to submit an ad-
ditionally planned declaration if you
are only changing the following non-
quantitative activities:

(i) Changes to the plant’s production
capacity;

(ii) Changes or additions to the prod-
uct group codes for the plant site or
the plant(s);

(iii) Changes to the plant’s activity
status (i.e., dedicated, multipurpose, or
other status);

(iv) Changes to the plant’s multipur-
pose activities;

(v) Changes to the plant site’s status
relating to domestic transfer of the
chemical;

(vi) Changes to the plant site’s pur-
poses for which the chemical will be
produced, processed or consumed; or

(vii) Changes to the plant site’s sta-
tus relating to exports of the chemical
or the addition of new countries for ex-
port.

(b) Declaration forms to be used. If you
are required to declare additionally
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planned activities pursuant to para-
graph (a) of this section, you must
complete the Certification Form and
Forms 2-1, 2-2, 2-3, and 2-3C as appro-
priate. Such forms are due to BIS at
least 15 days prior to beginning the ad-
ditional activity.

§713.5 Amended declaration or report.

In order for BIS to maintain accurate
information on previously submitted
plant site declarations, including infor-
mation necessary to facilitate inspec-
tion notifications and activities or to
communicate declaration or reporting
requirements, amended declarations or
reports will be required under the cir-
cumstances described in this section.
This section applies only to annual
declarations on past activities sub-
mitted for the three previous calendar
years, annual reports on exports and
imports for the previous calendar year
or annual declarations on anticipated
activities covering the current -cal-
endar year, unless specified otherwise
in a final inspection report.

(a) Changes to information that directly
affect inspection of a declared plant site’s
Annual Declaration of Past Activities
(ADPA) or Combined Annual Declaration
and Report. You must submit an
amended declaration or report to BIS
within 15 days of any change in the fol-
lowing information:

(1) Types of Schedule 2 chemicals
produced, processed, or consumed;

(2) Quantities of Schedule 2 chemi-
cals produced, processed, or consumed;

(3) Activities involving Schedule 2
chemicals (production, processing, con-
sumption);

(4) End-use of Schedule 2 chemicals
(e.g., additional end-use(s));

(5) Product group codes for Schedule
2 chemicals produced, processed, or
consumed;

(6) Production capacity for manufac-
turing a specific Schedule 2 chemical
at particular plant site;

(7) Exports or imports (e.g., changes
in the types of Schedule 2 chemicals
exported or imported or in the quan-
tity, recipients, or sources of such
chemicals);

(8) Domestic transfers (e.g., changes
in the types of Schedule 2 chemicals,
types of destinations, or product group
codes); and
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(9) Addition of new plant(s) for the
production, processing, or consumption
of Schedule 2 chemicals.

(b) Changes to export or import infor-
mation submitted in Annual Reports on
Exports and Imports from wundeclared
plant sites, trading companies and U.S.
persons. You must submit an amended
report or amended combined declara-
tion and report to BIS within 15 days of
any change in the following export or
import information:

(1) Types of Schedule 2 chemicals ex-
ported or imported (additional Sched-
ule 2 chemicals);

(2) Quantities of Schedule 2 chemi-
cals exported or imported;

(3) Destination(s) of Schedule 2
chemicals exported; and

(4) Source(s) of Schedule 2 chemicals
imported.

(c) Changes to company and plant site
information that must be maintained by
BIS for the ADPA, Annual Declaration
on Anticipated Activities (ADAA), and the
Annual Report on Exports and Imports—
(1) Internal company changes. You must
submit an amended declaration or re-
port to BIS within 30 days of any
change in the following information:

(i) Name of declaration/report point
of contact (D-POC), including tele-
phone number, facsimile number, and
e-mail address;

(ii) Name(s) of inspection point(s) of
contact (I-POC), including telephone
number(s), facsimile number(s) and e-
mail address(es);

(iii) Company name (see paragraph
(c)(2) of this section for other company
changes);

(iv) Company mailing address;

(v) Plant site name;

(vi) Plant site owner, including tele-
phone number, and facsimile number;

(vii) Plant site operator, including
telephone number, and facsimile num-
ber;

(viii) Plant name;

(ix) Plant owner, including telephone
number, and facsimile number; and

(x) Plant operator, including tele-
phone number and facsimile number.

(2) Change in ownership of company,
plant site, or plant. If you sold or pur-
chased a declared plant site, plant, or
trading company you must submit an
amended declaration or report to BIS,
either before the effective date of the
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change or within 30 days after the ef-
fective date of the change. The amend-
ed declaration or report must include
the following information:

(i) Information that must be sub-
mitted to BIS by the company selling a
declared plant site:

(A) Name of seller (i.e., name of the
company selling a declared plant site);

(B) Name of the declared plant site
and U.S. Code Number for that plant
site;

(C) Name of purchaser (i.e., name of
the new company/owner purchasing a
declared plant site) and identity of
contact person for the purchaser, if
known;

(D) Date of ownership transfer or
change;

(E) Additional (e.g., unique) details
on the sale of the declared plant site
relevant to ownership or operational
control over any portion of the de-
clared plant site (e.g., whether the en-
tire plant site or only a portion of the
declared plant site has been sold to a
new owner); and

(F) Details regarding whether the
new owner will submit the next dec-
laration or report for the entire cal-
endar year during which the ownership
change occurred, or whether the pre-
vious owner and new owner will submit
separate declarations or reports for the
periods of the calendar year during
which each owned the plant site or
trading company.

(1) If the new owner is responsible for
submitting the declaration or report
for the entire current year, it must
have in its possession the records for
the period of the year during which the
previous owner owned the plant site.

(2) If the previous owner and new
owner will submit separate declara-
tions or reports for the periods of the
calendar year during which each owned
the plant site, and, if at the time of
transfer of ownership, the previous
owner’s activities are not above the
declaration or reporting thresholds set
forth in §713.2(a)(1)(A)(A)(1) through (3)
and §713.3(b)(1)(i) through (iii) of the
CWCR, respectively, the previous
owner and the new owner must still
submit declarations to BIS with the
below threshold quantities indicated.

(3) If the part-year declarations sub-
mitted by the previous owner and the
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new owner are not, when combined,
above the declaration thresholds set
forth in §713.2(a)(1)(A)(A)(I1) through (3)
of the CWCR, BIS will return the dec-
larations without action as set forth in
§713.6 of the CWCR.

(4) If part-year reports submitted by
the previous owner and the new owner
are not, when combined, above the
thresholds in §§713.3(b)(1)(i) through
(iii) of the CWCR, BIS will return the
reports without action as set forth in
§713.6 of the CWCR.

(ii) Information that must be sub-
mitted to BIS by the company pur-
chasing a declared plant site:

(A) Name of purchaser (i.e., name of
individual or company purchasing a de-
clared plant site);

(B) Mailing address of purchaser;

(C) Name of declaration point of con-
tact (D-POC) for the purchaser, includ-
ing telephone number, facsimile num-
ber, and e-mail address;

(D) Name of inspection point(s) of
contact (I-POC) for the purchaser, in-
cluding telephone number(s), facsimile
number(s) and e-mail address(es);

(E) Name of the declared plant site
and U.S. Code Number for that plant
site;

(F) Location of the declared plant
site;

(G) Owner of the declared plant site,
including telephone number, and fac-
simile number;

(H) Operator of the declared plant
site, including telephone number, and
facsimile number;

(I) Name of plant(s) where Schedule 2
activities exceed the applicable dec-
laration threshold;

(J) Owner and operator of plant(s)
where Schedule 2 activities exceed the
applicable declaration threshold, in-
cluding telephone numbers, and fac-
simile numbers;

(K) Location of the plant where
Schedule 2 activities exceed the appli-
cable declaration threshold; and

(L) Details on the next declaration or
report submission on whether the new
owner will submit the declaration or
report for the entire calendar year dur-
ing which the ownership change oc-
curred, or whether the previous owner
and new owner will submit separate
declarations or reports for the periods
of the calendar year during which each

157



§713.6

owned the plant site or trading com-
pany.

NoTE 1 TO §713.5(c): You must submit an
amendment to your most recently submitted
declaration or report for declaring changes
to internal company information (e.g., com-
pany name change) or changes in ownership
of a facility or trading company that have
occurred since the submission of this dec-
laration or report. BIS will process the
amendment to ensure current information is
on file regarding the facility or trading com-
pany (e.g., for inspection notifications and
correspondence) and will also forward the
amended declaration to the OPCW to ensure
that they also have current information on
file regarding your facility or trading com-
pany.

NOTE 2 TO §713.5(c): You may notify BIS of
change in ownership via a letter to the ad-
dress given in §711.6 of the CWCR. If you are
submitting an amended declaration or re-
port, use Form B to address details regarding
the sale of the declared plant site or trading
company.

NOTE 3 TO §713.5(c): For ownership changes,
the declared facility or trading company will
maintain its original U.S. Code Number, un-
less the plant site or trading company is sold
to multiple owners, at which time BIS will
assign new U.S. Code Numbers.

(d) Inspection-related amendments. If,
following the completion of an inspec-
tion (see parts 716 and 717 of the
CWCR), you are required to submit an
amended declaration based on the final
inspection report, BIS will notify you
in writing of the information that will
be required pursuant to §§716.10 and
717.5 of the CWCR. You must submit an
amended declaration to BIS no later
than 45 days following your receipt of
BIS’s post-inspection letter.

(e) Non-substantive changes. If, subse-
quent to the submission of your dec-
laration or report to BIS, you discover
one or more non-substantive typo-
graphical errors in your declaration or
report, you are not required to submit
an amended declaration or report to
BIS. Instead, you may correct these er-
rors in a subsequent declaration or re-
port.

(f) Documentation required for amended
declarations or reports. If you are re-
quired to submit an amended declara-
tion or report to BIS pursuant to para-
graph (a), (b), (c), or (d) of this section,
you must submit either:

(1) A letter containing all of the cor-
rected information required, in accord-
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ance with the provisions of this sec-
tion, to amend your declaration or re-
port; or

(2) Both of the following:

(i) A new Certification Form; and

(ii) The specific forms required for
the declaration or report type being
amended (e.g., annual declaration on
past activities) containing the cor-
rected information required, in accord-
ance with the requirements of this sec-
tion, to amend your declaration or re-
port.

§713.6 Declarations and reports re-
turned without action by BIS.

If you submit a declaration or report
and BIS determines that the informa-
tion contained therein is not required
by the CWCR, BIS will return the origi-
nal declaration or report to you, with-
out action, accompanied by a letter ex-
plaining BIS’s decision. In order to pro-
tect your confidential business infor-
mation, BIS will not maintain a copy
of any declaration or report that is re-
turned without action (RWA). How-
ever, BIS will maintain a copy of the
RWA letter.

§713.7 Deadlines for submission of
Schedule 2 declarations, reports,
and amendments.

Declarations, reports, and amend-
ments required under this part must be
postmarked by the appropriate date
identified in Supplement No. 2 to this
part 713. Required declarations, re-
ports, and amendments include:

(a) Annual declaration on past activi-
ties (production, processing, or con-
sumption of Schedule 2 chemicals dur-
ing the previous calendar year);

(b) Annual report on exports and im-
ports of Schedule 2 chemicals by plant
sites, trading companies, and other
persons subject to the CWCR (during
the previous calendar year);

(c) Combined declaration and report
(production, processing, or consump-
tion of Schedule 2 chemicals, as well as
exports or imports of the same or dif-
ferent Schedule 2 chemicals, by a de-
clared plant site during the previous
calendar year);

(d) Annual declaration on anticipated
activities (production, processing or
consumption) involving Schedule 2
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chemicals during the next calendar

year;

(e) Declaration on

Additionally
Planned Activities (production, proc-

essing or

Pt. 713, Supp. 2

consumption) involving

Schedule 2 chemicals; and

port.

(f) Amended declaration and report,
including combined declaration and re-

SUPPLEMENT NO. 1 TO PART 713—SCHEDULE 2 CHEMICALS

(CAS registry
number)

A. Toxic chemicals:

(1) Amiton: O,0-Diethyl S-[2-(diethylamino)ethyl] phosphorothlolate and correspondlng alkylated or

PrOtONALEA SIS ..ottt ettt (78-53-5)

(2) PFIB: 1,1,3,3,3- Pentafluoro 2 (tnfluoromethyl) 1- propene (382-21-8)

(3) BZ: 3-Quinuclidinyl benzilate . (6581-06—-2)
B. Precursors:

(4) Chemicals, except for those listed in Schedule 1, containing a phosphorus atom to which is bond-

ed one methyl, ethyl or propyl (normal or iso) group but not further carbon atoms, e.g.

Methylphosphony! dichloride .... e (676—97-1)
Dimethyl methylphosphonate ............ (756-79-6)
Exemption: Fonofos: O-Ethyl S-phenyl ethylphosphono thlolothlonate (944-22-9)

(5) N,N-Dialkyl (Me, Et, n-Pr or i-Pr) phosphoramidic dihalides
(6) Dialkyl (Me, Et, n-Pr or i-Pr) N,N-dialkyl (Me Et, n-Pr or i-| Pr) phosphoramldates
(7) Arsenic trichloride . (7784-34-1)
(8) 2,2-Diphenyl-2- hydroxyacetlc amd ............. (76-93-7)
(9) QUINUCTIAINE-3-0 ...t bbb (1619-34-7)
(10) N,N-Dialkyl (Me, Et, n-Pr or i-| Pr) amlnoethyl -2- chlorldes and correspondlng protonated salts
(11) N,N-Dialkyl (Me, Et, n-Pr or i-Pr) aminoethane-2-ols and corresponding protonated salts
Exemptions: N,N-Dimethylaminoethanol and corresponding protonated salts (108-01-0)
N,N-Diethylaminoethanol and corresponding protonated salts (100-37-8)
(12) N,N-Dialkyl (Me, Et, n-Pr or i-Pr) aminoethane-2-thiols and corresponding protonated salts
(13) Thiodiglycol: Bis(2-hydroxyethyl)sulfide .... . (111-48-8)
(14) Pinacolyl alcohol: 3,3-Dimethylbutane-2-ol (464—07-3)

Notes to Supplement No. 1

Note 1: Note that the following Schedule 2 chemicals are controlled for export purposes by the Directorate of Defense Trade
Controls of the Department of State under the International Traffic in Arms Regulations (22 CFR parts 120 through 130): Amiton:
0,0-Diethyl S-[2-(diethylamino)ethyl] phosphorothiolate and corresponding alkylated or protonated salts (78-53-5); BZ: 3-
Quinuclidinyl benzilate 6581-06—2); and Methylphosphony! dichloride (676-97-1).

Note 2: All Schedule 2 chemicals not listed in Note 1 to this Supplement are controlled for export purposes under the Export
Administration Regulations (see part 774 of the EAR, the Commerce Control List).

SUPPLEMENT NO. 2 TO PART 713—DEADLINES FOR SUBMISSION OF SCHEDULE 2
DECLARATIONS, REPORTS, AND AMENDMENTS

Declarations and reports

Applicable forms

Due dates

Annual Declaration on Past Activities
(previous calendar year)—Declared
plant site (production, processing, or
consumption).

Annual Report on Exports and Imports
(previous calendar year)—Plant site,
trading company, other persons.

Combined Declaration & Report—De-
clared plant site (production, proc-
essing, or consumption; exports and
imports).

Certification, 2-1, 2-2, 2-3, 2-3A, 2-3B
(if also exported or imported), A (as
appropriate), B (optional).

Certification, 2-1, 2-3B, A (as appro-
priate), B (optional).

Certification, 2—1, 2-2, 2-3, 2-3A, 2-3B,
A (as appropriate), B (optional).
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February 28 of the year following any
calendar year in which the production,
processing, or consumption of a
Schedule 2 chemical exceeded the ap-
plicable declaration thresholds in
§713.2(a)(1)(i) of the CWCR.

February 28 of the year following any
calendar year in which exports or im-
ports of a Schedule 2 chemical by a
plant site, trading company, or other
person subject to the CWCR (as de-
scribed in §713.3(a)(2) of the CWCR)
exceeded the applicable thresholds in
§713.3(b)(1) of the CWCR.

February 28 of the year following any
calendar year in which the production,
processing, or consumption of a
Schedule 2 chemical and the export or
import of the same or a different
Schedule 2 chemical by a declared
plant site exceeded the applicable

thresholds in §§713.2(a)(1)()) and
713.3(b)(1), respectively, of the
CWCR.
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Declarations and reports

Applicable forms

Due dates

Annual Declaration on Anticipated Activi-
ties (next calendar year).

Declaration on Additionally Planned Ac-
tivities  (production, processing and
consumption).

Amended Declaration ..............cccccceecnene.

—Declaration information

—Company information

—Post-inspection letter ..
Amended Report

Amended Combined Declaration & Re-
port.

Certification, 2-1, 2-2, 2-3, 2-3A, 2-3C,
A (as appropriate), B (optional).

Certification, 2-1, 2-2, 2-3, 2-3A, 2-3C,
A (as appropriate), B (optional).

Certification, 2-1, 2-2, 2-3 2-3A, 2-3B
(if also exported or imported), A (as
appropriate), B (optional).

priate), B (optional).
Certification, 2—1, 2-2, 2-3, 2-3A, 2-3B,
A (as appropriate), B (optional).

September 3 of the year prior to any cal-
endar year in which Schedule 2 activi-
ties are anticipated to occur.

15 calendar days before the additionally
planned activity begins.

—15 calendar days after change in infor-
mation.

—30 calendar days after change in infor-
mation.

—45 calendar days after receipt of letter.

—15 calendar days after change in infor-
mation.

—15 calendar days after change in infor-
mation.

PART 714—ACTIVITIES INVOLVING
SCHEDULE 3 CHEMICALS

Sec.

714.1 Annual declaration requirements for
plant sites that produce a Schedule 3
chemical in excess of 30 metric tons.

714.2 Annual reporting requirements for ex-
ports and imports in excess of 30 metric
tons of Schedule 3 chemicals.

714.3 Advance declaration requirements for
additionally planned production of
Schedule 3 chemicals.

714.4 Amended declaration or report.

714.5 Declarations and reports returned
without action by BIS.

714.6 Deadlines for submission of Schedule 3
declarations, reports, and amendments.

SUPPLEMENT NO. 1 TO PART 714—SCHEDULE 3
CHEMICALS

SUPPLEMENT NO. 2 TO PART 714—DEADLINES
FOR SUBMISSION OF SCHEDULE 3 DECLARA-
TIONS, REPORTS, AND AMENDMENTS

AUTHORITY: 22 U.S.C. 6701 et seq.; E.O. 13128,
64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

§714.1 Annual declaration require-
ments for plant sites that produce a
Schedule 3 chemical in excess of 30
metric tons.

(a) Declaration of production of Sched-
ule 3 chemicals for purposes not prohib-
ited by the CWC—(1) Production quan-
tities that trigger the declaration require-
ment. You must complete the appro-
priate forms specified in paragraph (b)
of this section if you have produced or
anticipate producing a Schedule 3
chemical (see Supplement No. 1 to this
part) as follows:

(i) Annual declaration on past activi-
ties. You produced at one or more
plants on your plant site in excess of 30
metric tons of any single Schedule 3
chemical during the previous calendar
year.

(i1) Annual declaration on anticipated
activities. You anticipate that you will
produce at one or more plants on your
plant site in excess of 30 metric tons of
any single Schedule 3 chemical in the
next calendar year.

(2) Schedule 3 chemical production. (i)
For the purpose of determining Sched-
ule 3 production, you must include all
steps in the production of a chemical in
any units within the same plant
through chemical reaction, including
any associated processes (e.g., purifi-
cation, separation, extraction, distilla-
tion, or refining) in which the chemical
is not converted into another chemical.
The exact nature of any associated
process (e.g., purification, etc.) is not
required to be declared.

(ii) For the purpose of determining if
a Schedule 3 chemical is subject to dec-
laration, you must declare an inter-
mediate Schedule 3 chemical, but not a
transient intermediate Schedule 3
chemical.

(38) Mixtures containing a Schedule 3
chemical. (1) When you must count the
quantity of a Schedule 3 chemical in a
mizxture for declaration purposes. The
quantity of each Schedule 3 chemical
contained in a mixture must be count-
ed for declaration purposes only if the
concentration of each Schedule 3 chem-
ical in the mixture is 80% or more by
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volume or by weight, whichever yields
the lesser percent.

(ii) How to count the amount of a
Schedule 3 chemical in a mixture. If your
mixture contains 80% or more con-
centration of a Schedule 3 chemical,
you must count only the amount
(weight) of the Schedule 3 chemical in
the mixture, not the total weight of
the mixture.

(b) Types of declaration forms to be
used—(1) Annual declaration on past ac-
tivities. You must complete the Certifi-
cation Form and Forms 3-1, 3-2, 3-3,
and Form A if one or more plants on
your plant site produced in excess of 30
metric tons of any single Schedule 3
chemical during the previous calendar
year. Form B is optional.

(2) Annual declaration on anticipated
activities. You must complete the Cer-
tification Form, and Forms 3-1 and 3-3
if you anticipate that you will produce
at one or more plants on your plant
site in excess of 30 metric tons of any
single Schedule 3 chemical in the next
calendar year.

(c) Quantities to be declared—(1) Pro-
duction of a Schedule 3 chemical in excess
of 30 metric tons. If your plant site is
subject to the declaration require-
ments of paragraph (a) of this section,
you must declare the range within
which the production at your plant site
falls (30 to 200 metric tons, 200 to 1,000
metric tons, etc.) as specified on Form
3-3. When specifying the range of pro-
duction for your plant site, you must
aggregate the production quantities of
all plants on the plant site that pro-
duced the Schedule 3 chemical in
amounts greater than 30 metric tons.
Do not aggregate amounts of produc-
tion from plants on the plant site that
did not individually produce a Sched-
ule 3 chemical in amounts greater than
30 metric tons. You must complete a
separate Form 3-3 for each Schedule 3
chemical for which production at your
plant site exceeds 30 metric tons.

(2) Rounding. To determine the pro-
duction range into which your plant
site falls, add all the production of the
declared Schedule 3 chemical during
the calendar year from all plants on
your plant site that produced the
Schedule 3 chemical in amounts ex-
ceeding 30 metric tons, and round to
the nearest ten metric tons.

§714.2

(d) “Declared’ Schedule 3 plant site. A
plant site that submitted a declaration
pursuant to paragraph (a)(1) of this sec-
tion is a ‘‘declared’” Schedule 3 plant
site.

(e) Routine inspections of declared
Schedule 3 plant sites. A ‘‘declared”
Schedule 3 plant site is subject to rou-
tine inspection by the Organization for
the Prohibition of Chemical Weapons
(see part 716 of the CWCR) if:

(1) The declared plants on your plant
site produced in excess of 200 metric
tons aggregate of any Schedule 3 chem-
ical during the previous calendar year;
or

(2) You anticipate that the declared
plants on your plant site will produce
in excess of 200 metric tons aggregate
of any Schedule 3 chemical during the
next calendar year.

§714.2 Annual reporting requirements
for exports and imports in excess of
30 metric tons of Schedule 3 chemi-
cals.

(a) Any person subject to the CWCR
that exported from or imported into
the United States in excess of 30 metric
tons of any single Schedule 3 chemical
during the previous calendar year has a
reporting requirement under this sec-
tion.

(1) Annual report on exports and im-
ports. Declared plant sites, undeclared
plant sites, trading companies, or any
other person subject to the CWCR that
exported from or imported into the
United States in excess of 30 metric
tons of any single Schedule 3 chemical
during the previous calendar year must
submit an annual report on exports and
imports.

NoTE 1 TO §714.2(a)(1): Declared and
undeclared plant sites must count, for re-
porting purposes, all exports from and im-
ports to the entire plant site, not only from
or to individual plants on the plant site.

NOoTE 2 TO §714.2(a)(1): The U.S. Govern-
ment will not submit to the OPCW company-
specific information relating to the export or
import of Schedule 3 chemicals contained in
reports. The U.S. Government will add all
export and import information contained in
reports to establish the U.S. national aggre-
gate declaration on exports and imports.

(2) Mixtures containing a Schedule 3
chemical. The quantity of a Schedule 3
chemical contained in a mixture must
be counted for reporting an export or
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import only if the concentration of the
Schedule 3 chemical in the mixture is
80% or more by volume or by weight,
whichever yields the lesser percent.
For reporting purposes, only count the
weight of the Schedule 3 chemical in
the mixture, not the entire weight of
the mixture.

NOTE TO §714.2(a)(2): The ‘‘80% and above”
mixtures rule applies only for reporting pur-
poses. This rule does not apply for purposes
of determining whether the export of your
mixture to a non-State Party requires an
End-Use Certificate or for determining
whether you need an export license from BIS
(see 15 CFR 742.2, 742.18 and 745.2 of the Ex-
port Administration Regulations) or from
the Department of State (see the Inter-
national Traffic in Arms Regulations (22
CFR parts 120 through 130)).

(b) Types of forms to be used—(1) De-
clared Schedule 3 plant sites. (1) If your
plant site is declared for production of
a Schedule 3 chemical (and has com-
pleted questions 3-3.1 and 3-3.2 on Form
3-3) and you also exported from or im-
ported to your plant site in excess of 30
metric tons of that same Schedule 3
chemical, you must report the export
or import by either:

(A) Completing question 3-3.3 on
Form 3-3 on your declaration for that
same Schedule 3 chemical; or

(B) Submitting, separately from your
declaration, a Certification Form,
Form 3-1, and a Form 3-3 for each
Schedule 3 chemical to be reported,
completing only question 3-3.3. Attach
Form A, as appropriate; Form B is op-
tional.

(ii) If your plant site is declared for
production of a Schedule 3 chemical
and you exported or imported in excess
of 30 metric tons of a different Sched-
ule 3 chemical, you must report the ex-
port or import by either:

(A) Submitting, along with your dec-
laration, a Form 3-3 for each Schedule
3 chemical to be reported, completing
only question 3-3.3. Attach Form A, as
appropriate; Form B is optional; or

(B) Submitting, separately from your
declaration, a Certification Form,
Form 3-1 and a Form 3.3 for each
Schedule 3 chemical to be reported,
completing only question 3-3.3. Attach
Form A, as appropriate; Form B is op-
tional.

(2) If you are an undeclared plant
site, a trading company, or any other
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person subject to the CWCR, you must
submit a Certification Form, Form 3-1,
and a Form 3-3 for each Schedule 3
chemical to be reported, completing
only question 3-3.3. Attach Form A, as
appropriate; Form B is optional.

(c) Quantities to be reported—(1) Cal-
culations. If you exported from or im-
ported to your plant site or trading
company more than 30 metric tons of a
Schedule 3 chemical in the previous
calendar year, you must report all ex-
ports and imports of that chemical by
country of destination or country of
origin, respectively, and indicate the
total amount exported to or imported
from each country.

(2) Rounding. For purposes of report-
ing exports and imports of a Schedule 3
chemical, you must total all exports
and imports per calendar year per re-
cipient or source and then round to the
nearest 0.1 metric tons.

NOTE TO §714.2(c): Under the Convention,
the United States is obligated to provide the
OPCW a national aggregate annual declara-
tion of the quantities of each Schedule 3
chemical exported and imported, with a
quantitative breakdown for each country or
destination involved. The U.S. Government
will not submit your company-specific infor-
mation relating to the export or import of a
Schedule 3 chemical reported under this
§714.2. The U.S. Government will add all ex-
port and import information submitted by
various facilities under this section to
produce a national aggregate annual declara-
tion of destination-by-destination trade for
each Schedule 3 chemical.

§714.3 Advance declaration require-
ments for additionally planned pro-
duction of Schedule 3 chemicals.

(a) Declaration requirements. (1) You
must declare additionally planned pro-
duction of Schedule 3 chemicals after
the annual declaration on anticipated
activities for the next calendar year
has been delivered to BIS if:

(i) You plan that a previously
undeclared plant on your plant site
under §714.1(a)(1)(ii) of the CWCR will
produce a Schedule 3 chemical above
the declaration threshold;

(ii) You plan to produce at a plant de-
clared under §714.1(a)(1)(ii) of the
CWCR an additional Schedule 3 chem-
ical above the declaration threshold;

(iii) You plan to increase the produc-
tion of a Schedule 3 chemical by de-
clared plants on your plant site from
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the amount exceeding the applicable
declaration threshold to an amount ex-

ceeding the applicable inspection
threshold (see §716.1(b)(3) of the
CWCR); or

(iv) You plan to increase the aggre-
gate production of a Schedule 3 chem-
ical at a declared plant site to an
amount above the upper limit of the
range previously declared under
§714.1(a)(1)(ii) of the CWCR.

(2) If you must submit a declaration
on additionally planned activities be-
cause you plan to engage in any of the
activities listed in paragraphs (a)(1)(i)
through (iv) of this section, you also
should declare any changes to the an-
ticipated purposes of production or
product group codes. You do not have
to submit a declaration on additionally
planned activities if you are only
changing your purposes of production
or product group codes.

(b) Declaration forms to be used. If you
are required to declare additionally
planned activities pursuant to para-
graph (a) of this section, you must
complete the Certification Form and
Forms 3-1, 3-2, and 3-3 as appropriate.
Such forms are due to BIS at least 15
days in advance of the beginning of the
additional or new activity.

§714.4 Amended declaration or report.

In order for BIS to maintain accurate
information on previously submitted
plant site declarations, including infor-
mation necessary to facilitate inspec-
tion notifications and activities or to
communicate declaration or reporting
requirements, amended declarations or
reports will be required under the fol-
lowing circumstances described in this
section. This section applies only to
annual declarations on past activities
and annual reports on exports and im-
ports submitted for the previous cal-
endar year or annual declarations on
anticipated activities covering the cur-
rent calendar year, unless specified
otherwise in a final inspection report.

(a) Changes to information that directly
affects a declared plant site’s Annual
Declaration of Past Activities (ADPA) or
Combined Annual Declaration or Report
which was previously submitted to BIS.
You must submit an amended declara-
tion or report to BIS within 15 days of
determining that there has been a

§714.4

change in any of the following informa-
tion that you have previously declared
or reported:

(1) Types of Schedule 3 chemicals
produced (e.g., production of additional
Schedule 3 chemicals);

(2) Production range (e.g., from 30 to
200 metric tons to above 200 to 1000
metric tons) of Schedule 3 chemicals;

(3) Purpose of Schedule 3 chemical
production (e.g., additional end-uses);
or

(4) Addition of new plant(s) for pro-
duction of Schedule 3 chemicals.

(b) Changes to export or import infor-
mation submitted in Annual Reports on
Ezxports and Imports from wundeclared
plant sites, trading companies and U.S.
persons. You must submit an amended
report or amended combined declara-
tion and report to BIS within 15 days of
any change in the following export or
import information:

(1) Types of Schedule 3 chemicals ex-
ported or imported (additional Sched-
ule 3 chemicals);

(2) Quantities of Schedule 3 chemi-
cals exported or imported;

(3) Destination(s) of Schedule 3
chemicals exported; and

(4) Source(s) of Schedule 3 chemicals
imported.

(c) Changes to company and plant site
information submitted in the ADPA, the
Annual Declaration of Anticipated Activi-
ties, and the Annual Report on Ezxports
and Imports—(1) Internal company
changes. You must submit an amended
declaration or report to BIS within 30
days of any change in the following in-
formation:

(i) Name of declaration/report point
of contact (D-POC), including tele-
phone number, facsimile number, and
e-mail address;

(ii) Name(s) of inspection point(s) of
contact (I-POC), including telephone
number, and facsimile number, and e-
mail address(es);

(iii) Company name (see 714.4(c)(2) for
other company changes);

(iv) Company mailing address;

(v) Plant site name;

(vi) Plant site owner, including tele-
phone number and facsimile number;

(vii) Plant site operator, including
telephone number and facsimile num-
ber;

(viii) Plant name;
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(xi) Plant owner, including telephone
number and facsimile number; and

(x) Plant operator, including tele-
phone number and facsimile number.

(2) Change in ownership of company,
plant site, or plant. If you sold or pur-
chased a declared company, plant site
or plant, you must submit an amended
declaration or report to BIS, either be-
fore the effective date of the change or
within 30 days after the effective date
of the change. The amended declara-
tion or report must include the fol-
lowing information.

(i) Information that must be sub-
mitted to BIS by a company selling a
declared plant site:

(A) Name of seller (i.e., name of the
company selling a declared plant site);

(B) Name of declared plant site and
U.S. Code Number for that plant site;

(C) Name of purchaser (i.e., name of
company purchasing a declared plant
site) and identity of the new owner and
contact person for the purchaser, if
known;

(D) Date of ownership transfer;

(E) Additional (e.g., unique) details
on the sale of the plant site relevant to
ownership or operational control over
any portion of the declared plant site
(e.g., whether the entire plant site or
only a portion of the declared plant
site has been sold to a new owner); and

(F) Details regarding whether the
new owner will submit the declaration
or report for the entire calendar year
during which the ownership change oc-
curred, or whether the previous owner
and the new owner will submit sepa-
rate declarations or reports for the pe-
riods of the calendar year during which
each owned the plant site or trading
company.

(1) If the new owner is responsible for
submitting the declaration or report
for the entire current year, it must
have in its possession the records for
the period of the year during which the
previous owner owned the plant site or
trading company.

(2) If the previous owner and new
owner will submit separate declara-
tions or reports for the periods of the
calendar year during which each owned
the plant site or trading company, and,
at the time of transfer of ownership,
the previous owner’s activities are not
above the declaration or reporting
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thresholds set forth in §714.1(a)(1) and
§714.2(a)(1) of the CWCR, respectively,
the previous owner and the new owner
must still submit declarations to BIS
with the below threshold quantities in-
dicated.

(3) If the part-year declarations sub-
mitted by the previous owner and the
new owner are not, when combined,
above the declaration threshold set
forth in §714.1(a)(1) of the CWCR, BIS
will return the declarations without
action as set forth in §714.5 of the
CWCR.

(4) If part-year reports are not, when
combined, above the reporting thresh-
old set forth in §714.2(a)(1) of the
CWCR, BIS will return the reports
without action as set forth in §714.5 of
the CWCR.

(ii) Information that must be sub-
mitted to BIS by the company pur-
chasing a declared plant site:

(A) Name of purchaser (i.e., name of
individual or company purchasing a de-
clared plant site);

(B) Mailing address of purchaser;

(C) Name of declaration point of con-
tact (D-POC) for the purchaser, includ-
ing telephone number, facsimile num-
ber, and e-mail address;

(D) Name(s) of inspection point(s)s of
contact (I-POC) for the purchaser, in-
cluding telephone number, facsimile
number, and e-mail address(es);

(E) Name of the declared plant site
and U.S. Code Number for that plant
site;

(F) Location of the declared plant
site;

(G) Operator of the declared plant
site, including telephone number, and
facsimile number;

(H) Name of plant where Schedule 3

production exceeds the declaration
threshold;
(I) Owner of plant where Schedule 3
production exceeds the declaration
threshold;

(J) Operator of plant where Schedule
3 production exceeds the declaration
threshold; and

(K) Details on the next declaration or
report submission on whether the new
owner will submit the declaration or
report for the entire calendar year dur-
ing which the ownership change oc-
curred, or whether the previous owner
and new owner will submit separate
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declarations or reports for the periods
of the calendar year during which each
owned the plant site or trading com-
pany.

NOTE 1 TO §714.4(c): You must submit an
amendment to your most recently submitted
declaration or report for declaring changes
to internal company information (e.g., com-
pany name change) or changes in ownership
of a facility or trading company that have
occurred since the submission of this dec-
laration or report. BIS will process the
amendment to ensure current information is
on file regarding the facility or trading com-
pany (e.g., for inspection notifications and
correspondence) and will also forward the
amended declaration to the OPCW to ensure
that they also have current information on
file regarding your facility or trading com-
pany.

NOTE 2 TO §714.4(c): You may notify BIS of
change in ownership via a letter to the ad-
dress given in §711.6 of the CWCR. If you are
submitting an amended declaration or re-
port, use Form B to address details regarding
the sale of the declared plant site or trading
company.

NOTE 3 TO §714.4(c): For ownership changes,
the declared plant site or trading company
will maintain its original U.S. Code Number,
unless the plant site or trading company is
sold to multiple owners, at which time BIS
will assign new U.S. Code Numbers.

(d) Inspection-related amendments. If,
following the completion of an inspec-
tion (see parts 716 and 717 of the
CWCR), you are required to submit an
amended declaration based on the final
inspection report, BIS will notify you
in writing of the information to be
amended pursuant to §§716.10 and
717.5(b) of the CWCR. Amended declara-
tions must be submitted to BIS no
later than 45 days following your re-
ceipt of BIS’s post-inspection letter.

(e) Non-substantive changes. If, subse-
quent to the submission of your dec-
laration or report to BIS, you discover
one or more non-substantive typo-
graphical errors in your declaration or
report, you are not required to submit
an amended declaration or report to
BIS. Instead, you may correct these er-
rors in a subsequent declaration or re-
port.

(f) Documentation required for amended
declarations or reports. If you are re-
quired to submit an amended declara-
tion or report to BIS pursuant to para-
graph (a), (b), (¢), or (d) of this section,
you must submit either:

§714.6

(1) A letter containing all of the cor-
rected information required, in accord-
ance with the provisions of this sec-
tion, to amend your declaration or re-
port; or

(2) Both of the following:

(i) A new Certification Form; and

(ii) The specific forms required for
the declaration or report type being
amended (e.g., annual declaration on
past activities) containing the cor-
rected information required, in accord-
ance with the requirements of this sec-
tion, to amend your declaration or re-
port.

§714.5 Declarations and reports re-
turned without action by BIS.

If you submit a declaration or report
and BIS determines that the informa-
tion contained therein is not required
by the CWCR, BIS will return the origi-
nal declaration or report to you, with-
out action, accompanied by a letter ex-
plaining BIS’s decision. In order to pro-
tect your confidential business infor-
mation, BIS will not maintain a copy
of any declaration or report that is re-
turned without action. However, BIS
will maintain a copy of the RWA let-
ter.

§714.6 Deadlines for submission of
Schedule 3 declarations, reports,
and amendments.

Declarations, reports, and amend-
ments required under this part must be
postmarked by the appropriate date
identified in Supplement No. 2 to this
part 714 of the CWCR. Required dec-
larations, reports, and amendments in-
clude:

(a) Annual declaration on past activi-
ties (production of Schedule 3 chemi-
cals during the previous calendar year);

(b) Annual report on exports and im-
ports of Schedule 3 chemicals from
plant sites, trading companies, and
other persons subject to the CWCR
(during the previous calendar year);

(c) Combined declaration and report
(production of Schedule 3 chemicals, as
well as exports or imports of the same
or different Schedule 3 chemicals, by a
declared plant site during the previous
calendar year);

(d) Annual declaration on anticipated
activities (anticipated production of
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Schedule 3 chemicals during the next

calendar year);
(e) Declaration on
Planned Activities

Additionally
(additionally
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planned production

of Schedule 3

chemicals); and

port.

(f) Amended declaration and report,
including combined declaration and re-

SUPPLEMENT NO. 1 TO PART 714—SCHEDULE 3 CHEMICALS

(CAS registry

number)
A. Toxic chemicals:
(1) Phosgene: Carbony! dichloride (75-44-5)
(2) Cyanogen chloride . (506—77-4)
(3) Hydrogen cyanide (74-90-8)
(4) Chloropicrin: Trlchloromtrome!hane ........................ (76-06-2)
B. Precursors:

(5) Phosphorus oxychloride (10025-87-3)
(6) Phosphorus trichloride .. (7719-12-2)
(7) Phosphorus pentachloride ..... (10026-13-8)
(8) Trimethyl phosphite (121-45-9)
(9) Triethyl phosphite (122-52-1)
(10) Dimethyl phosphite .. (868-85-9)
(11) Diethyl phosphite (762-04-9)
(12) Sulfur monochloride (10025-67-9)
(13) Sulfur dichloride (10545-99-0)
(14) Thiony! chloride (7719-09-7)
(15) Ethyldiethanolamine ... (139-87-7)
(16) Methyldiethanolamine . )

)

(17) Triethanolamine

Note to Supplement No. 1: Refer to Supplement No. 1 to part 774 of the Export Administration Regulations (the Commerce
Control List), ECCNs 1C350 and 1C355, for export controls related to Schedule 3 chemicals.

SUPPLEMENT NO. 2 TO PART 714—DEADLINES FOR SUBMISSION OF SCHEDULE 3
DECLARATIONS, REPORTS, AND AMENDMENTS

Declarations

Applicable forms

Due dates

Annual Declaration on Past Activities
(previous calendar year)—Declared
plant site (production).

Annual Report on Exports and Imports
(previous calendar year)—Plant site,
trading company, other persons.

Combined Declaration & Report

Annual Declaration on Anticipated Activi-
ties (Production) (next calendar year).

Declaration on Additionally Planned Ac-
tivities.

Amended Declaration

—Declaration information

—Company information

—Post-inspection letter
Amended Report ....

Certification, 3-1, 3-2, 3-3 (if also ex-
ported or imported), A (as appro-
priate), B (optional).

Certification, 3—1, 3-3.3 and 3-3.4, A (as
appropriate), B (optional).

Certification, 3-1, 3-2, and 3-3, A (as
appropriate), B (optional).

Certification, 3-1, 3-2, 3-3.2, A (as ap-
propriate), B (optional).

Certification, 3—1, 3-3.1 and 3-3.2, A (as
appropriate), B (optional).
Certification, 3—1, 3-2, 3-3.

Cemflcatlon 3 1, 3-2, 3—3 A (as appro-
priate), B (optional).
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February 28 of the year following any
calendar year in which the production
of a Schedule 3 chemical exceeded
the declaration threshold in
§714.1(a)(1)() of the CWCR.

February 28 of the year following any
calendar year in which exports or im-
ports of a Schedule 3 chemical by a
plant site, trading company, or other
person subject to the CWCR (as de-
scribed in § 714.2(a) of the CWCR) ex-
ceeded the threshold in §714.2(a) of
the CWCR.

February 28 of the year following any
calendar year in which the production
of a Schedule 3 chemical and the ex-
port or import of the same or a dif-
ferent Schedule 3 chemical by a de-
clared plant site exceeded the applica-
ble thresholds in §§714.1(a)(1)(i) and
714.2(a), respectively, of the CWCR.

September 3 of the year prior to any cal-
endar year in which Schedule 3 pro-
duction is anticipated to occur.

15 calendar days before the additionally
planned activity begins.

—15 calendar days after change in infor-
mation.

—30 calendar days after change in infor-
mation.

—45 calendar days after receipt of letter.

—15 calendar days after change in infor-
mation.
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§715.1

Declarations

Applicable forms

Due dates

Amended Combined Declaration & Re-

Certification, 3—-1, 3-2, 3-3, A (as appro-
port. priate), B (optional).

—15 calendar days after change in infor-
mation.

PART 715—ACTIVITIES INVOLVING
UNSCHEDULED DISCRETE OR-
GANIC CHEMICALS (UDOCs)

Sec.

715.1 Annual declaration requirements for
production by synthesis of unscheduled
discrete organic chemicals (UDOCSs).

715.2 Amended declaration.

715.3 Declarations returned without action
by BIS.

715.4 Deadlines for submitting UDOC dec-
larations, No Changes Authorization
Forms, Change in Inspection Status
Forms, and amendments.

SUPPLEMENT NO. 1 TO PART 7T15—DEFINITION
OF AN UNSCHEDULED DISCRETE ORGANIC
CHEMICAL

SUPPLEMENT NO. 2 TO PART 715—EXAMPLES OF
UNSCHEDULED DISCRETE ORGANIC CHEMI-
CALS (UDOCS) AND UDOC PRODUCTION

SUPPLEMENT NO. 3 TO PART 715—DEADLINES
FOR SUBMISSION OF DECLARATIONS, NO
CHANGES AUTHORIZATION FORMS, AMEND-
MENTS FOR UNSCHEDULED DISCRETE OR-
GANIC CHEMICAL (UDOC) FACILITIES, AND
CHANGE IN INSPECTION STATUS FORMS

AUTHORITY: 22 U.S.C. 6701 et seq.; E.O. 13128,
64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

§715.1 Annual declaration require-
ments for production by synthesis
of unscheduled discrete organic
chemicals (UDOCs).

(a) Declaration of production by syn-
thesis of UDOCs for purposes not prohib-
ited by the CWC—(1) Production quan-
tities that trigger the declaration require-
ment. See §711.6 of the CWCR for infor-
mation on obtaining the forms you will
need to declare production of unsched-
uled discrete organic chemicals. You
must complete the forms specified in
paragraph (b) of this section if your
plant site produced by synthesis:

(i) In excess of 200 metric tons aggre-
gate of all UDOCs (including all UDOCs
containing the elements phosphorus,
sulfur or fluorine, referred to as “PSF
chemicals’) during the previous cal-
endar year; or

(ii) In excess of 30 metric tons of an
individual PSF chemical at one or

more plants at your plant site during
the previous calendar year.

NOTE TO §715.1(a)(1)(ii): In calculating the
aggregate production quantity of each indi-
vidual PSF chemical produced by a PSF
plant, do not include production of a PSF
chemical that was produced in quantities
less than 30 metric tons. Include only pro-
duction quantities from those PSF plants
that produced more than 30 metric tons of an
individual PSF chemical.

(2) UDOCs subject to declaration re-
quirements under this part. (i) UDOCs
subject to declaration requirements
under this part are those produced by
synthesis that have been isolated for:

(A) Use; or

(B) Sale as a specific end product.

(ii) Erxemptions. (A) Polymers and
oligomers consisting of two or more re-
peating units;

(B) Chemicals and chemical mixtures
produced through a biological or bio-
mediated process;

(C) Products from the refining of
crude oil, including sulfur-containing
crude oil;

(D) Metal carbides (i.e., chemicals
consisting only of metal and carbon);
and

(E) UDOCs produced by synthesis
that are ingredients or by-products in
foods designed for consumption by hu-
mans and/or animals.

NOTE TO §715.1(a)(2): See Supplement No. 2
to this part 715 for examples of UDOCs sub-
ject to the declaration requirements of this
part, and for examples of activities that are
not considered production by synthesis.

(3) Exemptions for UDOC plant sites.
UDOC plant sites that exclusively pro-
duced hydrocarbons or explosives are
exempt from UDOC declaration re-
quirements. For the purposes of this
part, the following definitions apply for
hydrocarbons and explosives:

(i) Hydrocarbon means any organic
compound that contains only carbon
and hydrogen; and

(ii) Explosive means a chemical (or a
mixture of chemicals) that is included
in Class 1 of the United Nations Orga-
nization hazard classification system.
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(b) Types of declaration forms to be
used—(1) Annual declaration on past ac-
tivities. You must complete the Certifi-
cation Form and Form UDOC (consisting
of two pages), unless there are no
changes from the previous year’s dec-
laration and you submit a No Changes
Authorization Form pursuant to para-
graph (b)(2) of this section. Attach
Form A as appropriate; Form B is op-
tional.

NOTE TO §715.1(b)(1): If there is a change in
the inspection status of your plant site, as
described in paragraph (d)(2) of this section,
you may submit an Annual Declaration on
Past Activities, in lieu of a Change in Inspec-
tion Status Form, under the circumstances
described in Note 3 to paragraph (d)(2). In
this case, the due date for submitting the
Annual Declaration on Past Activities to
BIS, covering UDOC production at your
plant site during the current calendar year,
would be December 15th of the current cal-
endar year, instead of February 28th of the
next calendar year (also see Supplement No.
3 to this part). If you choose to submit your
Annual Declaration on Past Activities to
BIS by December 15th and, subsequently,
you determine that the production by syn-
thesis of UDOCs at your plant site actually
exceeded the UDOC inspection threshold
level specified in paragraph (d)(1) of this sec-
tion, you must submit an amendment to
your Annual Declaration on Past Activities
(see §715.2 of the CWCR) and indicate, on
Form B, the reason your plant site exceeded
the UDOC inspection threshold.

(2) No Changes Authorication Form.
You may complete the No Changes Au-
thorization Form if there are no updates
or changes to any information (except
the certifying official and dates signed
and submitted) in your plant site’s pre-
viously submitted annual declaration
on past activities. Your plant site’s ac-
tivities will be declared to the OPCW
and subject to inspection, if applicable,
based upon the data reported in the
most recent UDOC Declaration that
you submitted to BIS.

NoTE TO §715.1(b)(2): If, after submitting
the No Changes Authorization Form, you have
changes to information, you must submit a
complete amendment to the annual declara-
tion on past activities. See §715.2 of the
CWCR.

(c) ““Declared”” UDOC plant site. A
plant site that submitted a declaration
pursuant to paragraph (a)(1) of this sec-
tion is a ‘‘declared’” UDOC plant site.

15 CFR Ch. VII (1-1-14 Edition)

(d) Routine inspections of declared
UDOC plant sites. (1) Inspection require-
ment. A ‘“‘declared” UDOC plant site is
subject to routine inspection by the Or-
ganization for the Prohibition of Chem-
ical Weapons (OPCW) (see part 716 of
the CWCR) if it produced by synthesis
more than 200 metric tons aggregate of
UDOCs during the previous calendar
year.

(2) Change in inspection status. You
may complete the Change in Inspection
Status Form, to ensure that your facil-
ity does not remain subject to inspec-
tion during the first 90 days of the next
calendar year (i.e., prior to the submis-
sion of the U.S. declaration to the
OPCW), if:

(i) Your plant site is currently sub-
ject to inspection, pursuant to para-
graph (d)(1) of this section, based on
your plant site’s production by syn-
thesis of UDOCs during the previous
calendar year; and

(ii) Your plant site’s production by
synthesis of UDOCs in the current cal-
endar year will be below the inspection
threshold level specified in paragraph
(d)(1) of this section by the deadline in-
dicated in Supplement No. 3 to this
part, and is anticipated to remain
below that threshold level through the
remainder of the current calendar year.

NoOTE 1 TO §715.1(d)(2): Upon receipt of the
Change in Inspection Status Form, BIS will
inform the Organization for the Prohibition
of Chemical Weapons (OPCW) that your
plant site is not subject to inspection during
the next calendar year.

NOTE 2 TO §715.1(d)(2): If, after submitting
your Change in Inspection Status Form to
BIS, you determine that the production by
synthesis of UDOCs at your plant site actu-
ally exceeded the UDOC inspection threshold
level specified in paragraph (d)(1) of this sec-
tion, you must indicate this fact when you
submit your Annual Declaration on Past Ac-
tivities to BIS and indicate, on Form B, the
reason your plant site exceeded the UDOC in-
spection threshold.

NOTE 3 TO §715.1(d)(2): You may submit the
Annual Declaration on Past Activities de-
scribed in paragraph (b)(1) of this section, in-
stead of the Change in Inspection Status
Form, if you anticipate that UDOC produc-
tion at your plant site during the current cal-
endar year will be below the inspection
threshold level specified in paragraph (d)(1)
of this section, but you expect your plant
site to remain subject to the UDOC declara-
tion requirements in paragraph (a)(1) of this
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section. In this case, the due date for the An-
nual Declaration on Past Activities will be
December 15th of the current calendar year,
instead of February 28th of the next calendar
year. Note that any changes to information
contained in the Annual Declaration on Past
Activities must be addressed in accordance
with the amendment requirements in §715.2
of the CWCR. For example, if subsequent to
the submission of your Annual Declaration
on Past Activities to BIS on December 15th,
you determine that the production by syn-
thesis of UDOCs at your plant site actually
exceeded the UDOC inspection threshold
level specified in paragraph (d)(1) of this sec-
tion, you must submit an amendment to
your Annual Declaration on Past Activities
(see §715.2 of the CWCR) and indicate, on
Form B, the reason your plant site exceeded
the UDOC inspection threshold.

NOTE 4 TO §715.1(d)(2): Currently inspect-
able UDOC plant sites that do not submit ei-
ther a Change in Inspection Status Form or
Annual Declaration of Past Activities by De-
cember 15th of the current calendar year, in
accordance with paragraph (d)(2) of this sec-
tion, will remain subject to inspection
through at least the 90-day period at the be-
ginning of the next calendar year.

[71 FR 24929, Apr. 27, 2006, as amended at 72
FR 14408, Mar. 28, 2007]

§715.2 Amended declaration.

In order for BIS to maintain accurate
information on previously submitted
plant site declarations, including cur-
rent information necessary to facili-
tate inspection notifications and ac-
tivities or to communicate declaration
requirements, amended declarations
will be required under the following
circumstances described in this sec-
tion. This section applies only to an-
nual declarations on past activities
submitted for the previous calendar
year, unless specified otherwise in a
final inspection report.

(a) Changes to information that directly
affects a declared plant site’s Annual
Declaration of Past Activities (ADPA)
which was previously submitted to BIS.
You must submit an amended declara-
tion to BIS within 15 days of any
change in the following information:

(1) Product group codes for UDOCs
produced in quantities exceeding the
applicable declaration threshold speci-
fied in §715.1(a)(1) of the CWCR;

(2) Approximate number of plants at
the declared plant site that produced
any amount of UDOCs (including all
PSF chemicals);

§715.2

(3) Aggregate amount of production
(by production range) of UDOCs pro-
duced by all plants at the declared
plant site;

(4) Exact number of plants at the de-
clared plant site that individually pro-
duced more than 30 metric tons of a
single PSF chemical; and

(5) Production range of each plant at
the declared plant site that individ-
ually produced more than 30 metric
tons of a single PSF chemical.

(b) Changes to company and plant site
information submitted in the ADPA that
must be maintained by BIS—(1) Internal
company changes. You must submit an
amended declaration to BIS within 30
days of any change in the following in-
formation:

(i) Name of declaration point of con-
tact (D-POC), including telephone
number, facsimile number, and e-mail
address;

(ii) Name(s) of inspection point(s) of
contact (I-POC), including telephone
number, facsimile number(s) and e-
mail address(es);

(iii) Company name (see 715.2(b)(2) for
other company changes);

(iv) Company mailing address;

(v) Plant site name;

(vi) Plant site owner, including tele-
phone number and facsimile number;
and

(vii) Plant site operator, including
telephone number and facsimile num-
ber.

(2) Change in ownership of company or
plant site. If you sold or purchased a de-
clared plant site, you must submit an
amended declaration to BIS, either be-
fore the effective date of the change or
within 30 days after the effective date
of the change. The amended declara-
tion must include the following infor-
mation.

(i) Information that must be sub-
mitted to BIS by the company selling a
declared plant site:

(A) Name of seller (i.e., name of com-
pany selling a declared plant site);

(B) Name of declared plant site name
and U.S. Code Number for that plant
site;

(C) Name of purchaser (i.e., name of
new company purchasing a declared
plant site) and identity of contact per-
son for the purchaser, if known;
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(D) Date of ownership transfer or
change;

(BE) Additional details on the sale of
the declared plant site relevant to own-
ership or operational control over any
portion of the declared plant site (e.g.,
whether the entire plant site or only a
portion of the declared plant site has
been sold to a new owner); and

(F) Details regarding whether the
new owner will submit the declaration
for the entire calendar year during
which the ownership change occurred,
or whether the previous owner and new
owner will submit separate declara-
tions for the periods of the calendar
year during which each owned the
plant site.

(1) If the new owner is responsible for
submitting the declaration for the en-
tire current year, it must have in its
possession the records for the period of
the year during which the previous
owner owned the plant site.

(2) If the previous owner and new
owner will submit separate declara-
tions for the periods of the calendar
year during which each owned the
plant site, and, if at the time of trans-
fer of ownership, the previous owner’s
activities are not above the declaration
thresholds set forth in §715.1(a)(1) of
the CWCR, the previous owner and the
new owner must still submit declara-
tions to BIS with the below threshold
quantities indicated.

(3) If the part-year declarations sub-
mitted by the previous owner and the
new owner are not, when combined,
above the declaration threshold set
forth in §715.1(a)(1) of the CWCR, BIS
will return the declarations without
action as set forth in §715.3 of the
CWCR.

(ii) Information that must be sub-
mitted to BIS by the company pur-
chasing a declared plant site:

(A) Name of purchaser (i.e., name of
individual or company purchasing a de-
clared plant site);

(B) Mailing address of purchaser;

(C) Name of declaration point of con-
tact (D-POC) for the purchaser, includ-
ing telephone number, facsimile num-
ber, and e-mail address;

(D) Name(s) of inspection point(s) of
contact (I-POC) for the purchaser, in-
cluding telephone number(s), facsimile
number(s), and e-mail address(es);

15 CFR Ch. VII (1-1-14 Edition)

(E) Name of the declared plant site
and U.S. Code Number for that plant
site;

(F) Location of the declared plant
site;

(G) Name of plant site where the pro-
duction of UDOCs exceeds the applica-
ble declaration threshold;

(H) Owner of plant site where the
production of UDOCs exceeds the appli-
cable declaration threshold, including
telephone number and facsimile num-
ber;

(I) Operator of plant site where the
production of UDOCs exceeds the appli-
cable declaration threshold, including
telephone number and facsimile num-
ber; and

(J) Details on the next declaration or
report submission on whether the new
owner will submit the declaration or
report for the entire calendar year dur-
ing which the ownership change oc-
curred, or whether the previous owner
and new owner will submit separate
declarations or report for the periods of
the calendar year during which each
owned the plant site.

NoTE 1 TO §715.2(b): You must submit an
amendment to your most recently submitted
declaration or report for declaring changes
to internal company information (e.g., com-
pany name change) or changes in ownership
of a facility or trading company that have
occurred since the submission of this dec-
laration or report. BIS will process the
amendment to ensure current information is
on file regarding the facility or trading com-
pany (e.g., for inspection notifications and
correspondence) and will also forward the
amended declaration to the OPCW to ensure
that they also have current information on
file regarding your facility or trading com-
pany.

NOTE 2 TO §715.2(b): You may notify BIS of
change in ownership via a letter to the ad-
dress given in §711.6 of the CWCR. If you are
submitting an amended declaration, use
Form B to address details regarding the sale
of the declared plant site.

NOTE 3 TO §715.2(b): For ownership changes,
the declared plant site will maintain its
original U.S. Code Number, unless the plant
site is sold to multiple owners, at which time
BIS will assign new U.S. Code Numbers.

(c) Imspection-related amendments. If,
following completion of an inspection
(see part 716 or 717 of the CWCR), you
are required to submit an amended dec-
laration based on the final inspection
report, BIS will notify you in writing
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of the information that will be required
pursuant to §§716.10 and 717.5 of the
CWCR. You must submit an amended
declaration to BIS no later than 45
days following your receipt of BIS’s
post-inspection letter.

(d) Non-substantive changes. If, subse-
quent to the submission of your dec-
laration to BIS, you discover one or
more non-substantive typographical er-
rors in your declaration, you are not
required to submit an amended dec-
laration to BIS. Instead, you may cor-
rect these errors in a subsequent dec-
laration.

(e) Documentation required for amend-
ed declarations. If you are required to
submit an amended declaration to BIS
pursuant to paragraph (a), (b), or (c) of
this section, you must submit either:

(1) A letter containing all of the cor-
rected information required, in accord-
ance with the provisions of this sec-
tion, to amend your declaration; or

(2) Both of the following:

(i) A new Certification Form; and

(ii) The specific form required for the
declaration containing the corrected
information required, in accordance
with the requirements of this section,
to amend your declaration.

§715.3 Declarations returned without
action by BIS.

If you submit a declaration and BIS
determines that the information con-
tained therein is not required by the
CWCR, BIS will return the original
declaration to you, without action, ac-
companied by a letter explaining BIS’s
decision. In order to protect your con-
fidential business information, BIS will
not maintain a copy of any declaration
that is returned without action. How-
ever, BIS will maintain a copy of the
RWA letter.

§715.4 Deadlines for submitting UDOC
declarations, No Changes Author-
ization Forms, Change in Inspec-
tion Status Forms, and amend-
ments.

Declarations, No Changes Authoriza-
tion Forms, Change in Inspection Sta-
tus Forms, and amendments required
under this part must be postmarked by
the appropriate dates identified in Sup-
plement No. 3 to this part 715 of the
CWCR. Required documents under this
part include:

Pt. 715, Supp. 1

(a) Annual Declaration on Past Activi-
ties (UDOC production during the pre-
vious calendar year);

(b) No Changes Authorication Form
(may be completed and submitted to
BIS when there are no changes to any
information in your plant site’s pre-
viously submitted annual declaration
on past activities, except the certifying
official and the dates signed and sub-
mitted); and

(c) Change in Inspection Status Form—
May be completed and submitted to
BIS if your plant site is currently sub-
ject to inspection, ©pursuant to
§715.1(d)(1) of the CWCR, and you an-
ticipate that the production of UDOCs
at your plant site during the current
calendar year will remain below the in-

spection threshold 1level indicated
therein (i.e., 200 metric tons aggre-
gate); and

(d) Amended declaration.

[71 FR 24929, Apr. 27, 2006, as amended at 72
FR 14408, Mar. 28, 2007]

SUPPLEMENT NO. 1 TO PART 715—DEFINI-
TION OF AN UNSCHEDULED DISCRETE
ORGANIC CHEMICAL

Unscheduled discrete organic chemical
means any chemical: (1) Belonging to the
class of chemical compounds consisting of
all compounds of carbon except for its ox-
ides, sulfides and metal carbonates identifi-
able by chemical name, by structural for-
mula, if known, and by Chemical Abstract
Service registry number, if assigned; and (2)
that is not contained in the Schedules of
Chemicals (see Supplements No. 1 to parts
712 through 714 of the CWCR). Unscheduled
discrete organic chemicals subject to dec-
laration under this part are those produced
by synthesis that are isolated for use or sale
as a specific end-product.

NoTE: Carbon oxides consist of chemical
compounds that contain only the elements
carbon and oxygen and have the chemical
formula CxOy, where x and y denote integers.
The two most common carbon oxides are car-
bon monoxide (CO) and carbon dioxide (CO,).
Carbon sulfides consist of chemical com-
pounds that contain only the elements car-
bon and sulfur, and have the chemical for-
mula C.,S,, where a and b denote integers.
The most common carbon sulfide is carbon
disulfide (CS,). Metal carbonates consist of
chemical compounds that contain a metal
(i.e., the Group I Alkalis, Groups II Alkaline
Earths, the Transition Metals, or the ele-
ments aluminum, gallium, indium, thallium,
tin, lead, bismuth or polonium), and the ele-
ments carbon and oxygen. Metal carbonates
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have the chemical formula My(COs3)., where d
and e denote integers and M represents a
metal. Common metal carbonates are so-
dium carbonate (Na,COs3;) and calcium car-
bonate (C,CO;3). In addition, metal carbides
or other compounds consisting of only a
metal, as described in this Note, and carbon
(e.g., calcium carbide (C.C,)), are exempt
from declaration requirements (see
§715.1(a)(2)(i1)(D) of the CWCR).

SUPPLEMENT NO. 2 TO PART 715—EXAM-
PLES OF UNSCHEDULED DISCRETE OR-
GANIC CHEMICALS (UDOCS) AND
UDOC PRODUCTION

(1) Examples of UDOCs not subject to dec-
laration include:

(i) UDOCs produced coincidentally as by-
products that are not isolated for use or sale
as a specific end product, and are routed to,
or escape from, the waste stream of a stack,
incinerator, or waste treatment system or
any other waste stream;

(ii) UDOCs, contained in mixtures, which
are produced coincidentally and not isolated
for use or sale as a specific end-product;

(iii) UDOCs produced by recycling (i.e., in-
volving one of the processes listed in para-

15 CFR Ch. VII (1-1-14 Edition)

graph (3) of this supplement) of previously
declared UDOCs;

(iv) UDOCs produced by the mixing (i.e.,
the process of combining or blending into
one mass) of previously declared UDOCs; and

(v) UDOCs that are intermediates and that
are used in a single or multi-step process to
produce another declared UDOC.

(2) Examples of UDOCs that you must de-
clare under part 715 of the CWCR include,
but are not limited to, the following, unless
they are not isolated for use or sale as a spe-
cific end product:

(i) Acetophenone (CAS #98-86-2);

(ii) 6-Chloro-2-methyl aniline (CAS #87-63—
8);

(iii) 2-Amino-3-hydroxybenzoic acid (CAS
#548-93-6); and

(iv) Acetone (CAS #67-64-1).

(3) Examples of activities that are not con-
sidered ‘‘production by synthesis’’ under part
715 of the CWCR, which means the end prod-
ucts resulting from such activities would not
be declared under part 715, are as follows:

(i) Fermentation;

(ii) Extraction;

(iii) Purification;

(iv) Distillation; and

(v) Filtration.

SUPPLEMENT NO. 3 TO PART 715— DEADLINES FOR SUBMISSION OF DECLARATIONS, NO
CHANGES AUTHORIZATION FORMS, AMENDMENTS FOR UNSCHEDULED DISCRETE OR-

GANIC CHEMICAL (UDOC) FACILITIES, AND CHANGE IN

FORMS

INSPECTION STATUS

Declarations

Applicable forms

Due dates

Annual Declaration on Past Activities
(previous calendar year).
Declared plant site.

B (optional).

No Changes Authorization Form (dec-
laration required, but no changes to
data contained in previously submitted
annual declaration on past activities—
previous calendar year).

Declared plant site

Amended Declaration: .

B (optional).
—Declaration information ..........

Certification, UDOC, A (as appropriate),

No Changes Authorization Form .............

Certification, UDOC, A (as appropriate),

February 28 of the year following any
calendar year in which the production
by synthesis of UDOCs exceeded the
applicable declaration threshold in
§715.1(a)(1) of the CWCR.*

February 28 of the year following any
calendar year in which the production
by synthesis of UDOCs exceeded the
applicable declaration threshold in
§715.1(a)(1) of the CWCR.

—15 calendar days after change in infor-

—Company information .............

mation.
—30 calendar days after change in infor-

mation.

—Post-inspection letter .. .
Change in Inspection Status For p-
plies only if your plant site is currently
subject to inspection, pursuant to
§715.1(d)(1) of the CWCR, and you
anticipate that the production by syn-
thesis of UDOCs at your plant site dur-
ing the current calendar year will re-
main below the inspection threshold
level specified therein).

Change in Inspection Status Form ...

—45 calendar days after receipt of letter.

December 15th of any calendar year in
which the production by synthesis of
UDOC:s is anticipated to be below the
inspection threshold level specified in
§715.1(d)(1) of the CWCR.*

*You may submit the Annual Declaration on Past Activities (ADPA) described in §715.1(b)(1), instead of the Change in In-
spection Status Form, if you anticipate that UDOC production at your plant site during the current calendar year will be below the
inspection threshold level specified in §715.1(d)(1), but you expect your plant site to remain subject to the UDOC declaration re-
quirements in §715.1(a)(1). In this case, the due date for the Annual Declaration on Past Activities will be December 15th of the
current calendar year, instead of February 28th of the next calendar year.
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[72 FR 14408, Mar. 28, 2007]

PART 716—INITIAL AND ROUTINE
INSPECTIONS OF DECLARED FA-
CILITIES

Sec.

716.1 General information on the conduct of
initial and routine inspections.

716.2 Purposes and types of inspections of
declared facilities.

716.3 Consent to inspections; warrants for
inspections.

716.4 Scope and conduct of inspections.

716.5 Notification, duration and frequency
of inspections.

716.6 Facility agreements.

716.7 Samples.

716.8 On-site monitoring of Schedule 1 fa-
cilities.

716.9 Report of inspection-related costs.

716.10 Post-inspection activities.

SUPPLEMENT NO. 1 TO PART 716—NOTIFICA-
TION, DURATION, AND FREQUENCY OF IN-
SPECTIONS

SUPPLEMENT NoOS.
SERVED]

AUTHORITY: 22 U.S.C. 6701 et seq.; E.O. 13128,
64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

2-3 TO PART 716 [RE-

§716.1 General information on the
conduct of initial and routine in-
spections.

This part provides general informa-
tion about the conduct of initial and
routine inspections of declared facili-
ties subject to inspection under CWC
Verification Annex Part VI(E), Part
VII(B), Part VIII(B) and Part IX(B).
See part 717 of the CWCR for provisions
concerning challenge inspections.

(a) Overview. Each State Party to the
CWC, including the United States, has
agreed to allow certain inspections of
declared facilities by inspection teams
employed by the Organization for the
Prohibition of Chemical Weapons
(OPCW) to ensure that activities are
consistent with obligations under the
Convention. BIS is responsible for lead-
ing, hosting and escorting inspections
of all facilities subject to the provi-
sions of the CWCR (see §710.2 of the
CWCR).

(b) Declared facilities subject to initial
and routine inspections—(1) Schedule 1
facilities. (i) Your declared facility is
subject to inspection if it produced in

§716.1

excess of 100 grams aggregate of Sched-
ule 1 chemicals in the previous cal-
endar year or anticipates producing in
excess of 100 grams aggregate of Sched-
ule 1 chemicals during the next cal-
endar year.

(ii) If you are a new Schedule 1 pro-
duction facility pursuant to §712.4 of
the CWCR, your facility is subject to
an initial inspection within 200 days of
submitting an initial declaration.

NOTE TO §716.1(b)(1): All Schedule 1 facili-
ties submitting a declaration are subject to
inspection.

(2) Schedule 2 plant sites—(i) Inspection
thresholds for Schedule 2 plant sites.
Your declared plant site is subject to
inspection if at least one plant on your
plant site produced, processed or con-
sumed, in any of the three previous cal-
endar years, or you anticipate that at
least one plant on your plant site will
produce, process or consume in the
next calendar year, any Schedule 2
chemical in excess of the following:

(A) 10 kg of chemical BZ: 3-
Quinuclidinyl benzilate (see Schedule
2, Part A, paragraph 3 in Supplement
No. 1 to part 713 of the CWCR);

(B) 1 metric ton of chemical PFIB:
1,1,3,3,3-Pentafluoro-
2(trifluoromethyl)-1-propene or any
chemical belonging to the Amiton fam-
ily (see Schedule 2, Part A, paragraphs
1 and 2 in Supplement No. 1 to part 713
of the CWCR); or

(C) 10 metric tons of any chemical
listed in Schedule 2, Part B (see Sup-
plement No. 1 to part 713 of the CWCR).

(ii) Initial inspection for mew Schedule
2 plant sites. Your declared plant site is
subject to an initial inspection within
the first year after submitting a dec-
laration, if at least one plant on your
plant site produced, processed or con-
sumed in any of the three previous
years, or you anticipate that at least
one plant on your plant site will
produce, process or consume in the
next calendar year, any Schedule 2
chemical in excess of the threshold
quantities set forth in paragraphs
(b)(2)(1)(A) through (C) of this section.

NOTE TO §716.1(b)(2): The applicable inspec-
tion threshold for Schedule 2 plant sites is
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ten times higher than the applicable declara-
tion threshold. Only declared plant sites,
comprising at least one declared plant that
exceeds the applicable inspection threshold,
are subject to inspection.

(38) Schedule 3 plant sites. Your de-
clared plant site is subject to inspec-
tion if the declared plants on your
plant site produced during the previous
calendar year, or you anticipate they
will produce in the next calendar year,
in excess of 200 metric tons aggregate
of any Schedule 3 chemical.

NOTE TO §716.1(b)(3): The methodology for
determining a declarable and inspectable
plant site is different. A Schedule 3 plant
site that submits a declaration is subject to
inspection only if the aggregate production
of a Schedule 3 chemical at all declared
plants on the plant site exceeds 200 metric
tons.

(4) Unscheduled discrete organic chem-
ical plant sites. Your declared plant site
is subject to inspection if it produced
by synthesis more than 200 metric tons
aggregate of unscheduled discrete or-
ganic chemicals (UDOC) during the
previous calendar year.

NoTE 1 TO §716.1(b)(4): You must include
amounts of unscheduled discrete organic
chemicals containing phosphorus, sulfur or
fluorine in the calculation of your plant
site’s aggregate production of unscheduled
discrete organic chemicals.

NOTE 2 TO §716.1(b)(4): All UDOC plant sites
that submit a declaration based on
§715.1(a)(1)(1) of the CWCR are subject to a
routine inspection.

NOTE 3 TO PARAGRAPH (b)(4): Any UDOC
plant site that is eligible, in accordance with
§715.1(d)(2) of the CWCR, to submit a Change
in Inspection Status Form or an Annual Dec-
laration on Past Activities by December 15th
of the current calendar year (i.e., a plant site
that will be below the inspection threshold
level indicated in paragraph (b)(4) of this sec-
tion during the current calendar year), but
that fails to do so, will remain subject to in-
spection through at least the 90-day period
at the beginning of the next calendar year.

(c) Responsibilities of the Department of
Commerce. As the host and escort for
the international Inspection Team for
all inspections of facilities subject to
the provisions of the CWCR under this
part, BIS will:

(1) Lead on-site inspections;

(2) Provide Host Team notification to
the facility of an impending inspection;
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(3) Take appropriate action to obtain
an administrative warrant in the event
the facility does not consent to the in-
spection;

(4) Dispatch an advance team to the
vicinity of the site to provide adminis-
trative and logistical support for the
impending inspection and, upon re-
quest, to assist the facility with in-
spection preparation;

(5) Hscort the Inspection Team on-
site throughout the inspection process;

(6) Assist the Inspection Team with
verification activities;

(7) Negotiate the development of a
site-specific facility agreement, if ap-
propriate (see §716.6); and

(8) Ensure that an inspection adheres
to the Convention, the Act and any
warrant issued thereunder, and a site-
specific facility agreement, if con-
cluded.

[71 FR 24929, Apr. 27, 2006, as amended at 72
FR 14409, Mar. 28, 2007]

§716.2 Purposes and types of inspec-
tions of declared facilities.

(a) Schedule 1 facilities—(1) Purposes of
inspections. The aim of inspections of
Schedule 1 facilities is to verify that:

(i) The facility is not used to produce
any Schedule 1 chemical, except for the
declared Schedule 1 chemicals;

(ii) The quantities of Schedule 1
chemicals produced, processed or con-
sumed are correctly declared and con-
sistent with needs for the declared pur-
pose; and

(iii) The Schedule 1 chemical is not
diverted or used for purposes other
than those declared.

(2) Types of inspections—(i) Initial in-
spections. (A) During initial inspections
of declared Schedule 1 facilities, in ad-
dition to the verification activities
listed in paragraph (a)(1) of this sec-
tion, the Host Team and the Inspection
Team will draft site-specific facility
agreements (see §716.6 of the CWCR) for
the conduct of routine inspections.

(B) For new Schedule 1 production fa-
cilities declared pursuant to §712.4 of
the CWCR, the U.S. National Author-
ity, in coordination with BIS, will con-
clude a facility agreement with the
OPCW before the facility begins pro-
ducing above 100 grams aggregate of
Schedule 1 chemicals.
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(ii) Routine inspections. During rou-
tine inspections of declared Schedule 1
facilities, the verification activities
listed in paragraph (a)(1) of this section
will be carried out pursuant to site-spe-
cific facility agreements (see §716.6 of
the CWCR) developed during the initial
inspections and concluded between the
U.S. Government and the OPCW pursu-
ant to the Convention.

(b) Schedule 2 plant sites—(1) Purposes
of inspections. (i) The general aim of in-
spections of declared Schedule 2 plant
sites is to verify that activities are in
accordance with obligations under the
Convention and consistent with the in-
formation provided in declarations.
Particular aims of inspections of de-
clared Schedule 2 plant sites are to
verify:

(A) The absence of any Schedule 1
chemical, especially its production, ex-
cept in accordance with the provisions
of the Convention;

(B) Consistency with declarations of
production, processing or consumption
of Schedule 2 chemicals; and

(C) Non-diversion of Schedule 2
chemicals for activities prohibited
under the Convention.

(ii) During initial inspections, In-
spection Teams shall collect informa-
tion to determine the frequency and in-
tensity of subsequent inspections by
assessing the risk to the object and
purpose of the Convention posed by the
relevant chemicals, the characteristics
of the plant site and the nature of the
activities carried out there. The In-
spection Team will take the following
criteria into account, inter alia:

(A) The toxicity of the scheduled
chemicals and of the end-products pro-
duced with them, if any;

(B) The quantity of the scheduled
chemicals typically stored at the in-
spected site;

(C) The quantity of feedstock chemi-
cals for the scheduled chemicals typi-
cally stored at the inspected site;

(D) The production capacity of the
Schedule 2 plants; and

(E) The capability and convertibility
for initiating production, storage and
filling of toxic chemicals at the in-
spected site.

(2) Types of inspections—(i) Initial in-
spections. During initial inspections of
declared Schedule 2 plant sites, in addi-
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tion to the verification activities listed
in paragraph (b)(1) of this section, the
Host Team and the Inspection Team
will generally draft site-specific facil-
ity agreements for the conduct of rou-
tine inspections (see §716.6 of the
CWCR).

(ii) Routine inspections. During rou-
tine inspections of declared Schedule 2
plant sites, the verification activities
listed in paragraph (b)(1) of this section
will be carried out pursuant to any ap-
propriate site-specific facility agree-
ments developed during the initial in-
spections (see §716.6 of the CWCR), and
concluded between the U.S. Govern-
ment and the OPCW pursuant to the
Convention and the Act.

(c) Schedule 3 plant sites—(1) Purposes
of inspections. The general aim of in-
spections of declared Schedule 3 plant
sites is to verify that activities are
consistent with the information pro-
vided in declarations. The particular
aim of inspections is to verify the ab-
sence of any Schedule 1 chemical, espe-
cially its production, except in accord-
ance with the Convention.

(2) Routine inspections. During routine
inspections of declared Schedule 3
plant sites, in addition to the
verification activities listed in para-
graph (c)(1) of this section, the Host
Team and the Inspection Team may
draft site-specific facility agreements
for the conduct of subsequent routine
inspections (see §716.6 of the CWCR).
Although the Convention does not re-
quire facility agreements for declared
Schedule 3 plant sites, the owner, oper-
ator, occupant or agent in charge of a
plant site may request one. The Host
Team will not seek a facility agree-
ment if the owner, operator, occupant
or agent in charge of the plant site
does not request one. Subsequent rou-
tine inspections will be carried out pur-
suant to site-specific facility agree-
ments, if applicable.

(d) Unscheduled discrete organic chem-
ical plant sites—(1) Purposes of inspec-
tions. The general aim of inspections of
declared UDOC plant sites is to verify
that activities are consistent with the
information provided in declarations.
The particular aim of inspections is to
verify the absence of any Schedule 1
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chemical, especially its production, ex-
cept in accordance with the Conven-
tion.

(2) Routine inspections. During routine
inspections of declared UDOC plant
sites, in addition to the verification ac-
tivities listed in paragraph (d)(1) of
this section, the Host Team and the In-
spection Team may develop draft site-
specific facility agreements for the
conduct of subsequent routine inspec-
tions (see §716.6 of the CWCR). Al-
though the Convention does not re-
quire facility agreements for declared
UDOC plant sites, the owner, operator,
occupant or agent in charge of a plant
site may request one. The Host Team
will not seek a facility agreement if
the owner, operator, occupant or agent
in charge of the plant site does not re-
quest one. Subsequent routine inspec-
tions will be carried out pursuant to
site-specific facility agreements, if ap-
plicable.

§716.3 Consent to inspections;
rants for inspections.

war-

(a) The owner, operator, occupant or
agent in charge of a facility may con-
sent to an initial or routine inspection.
The individual giving consent on behalf
of the facility represents that he or she
has the authority to make this deci-
sion for the facility.

(b) In instances where consent is not
provided by the owner, operator, occu-
pant or agent in charge for an initial or
routine inspection, BIS will seek ad-
ministrative warrants as provided by
the Act.

§716.4 Scope and conduct of inspec-
tions.

(a) General. Bach inspection shall be
limited to the purposes described in
§716.2 of the CWCR and shall be con-
ducted in the least intrusive manner,
consistent with the effective and time-
ly accomplishment of its purpose as
provided in the Convention.

(b) Scope—(1) Description of inspec-
tions. During inspections, the Inspec-
tion Team:

(i) Will receive a pre-inspection brief-
ing from facility representatives;

(ii) Will visually inspect the facilities
or plants producing scheduled chemi-
cals or UDOCs, which may include stor-
age areas, feed lines, reaction vessels
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and ancillary equipment, control
equipment, associated laboratories,
first aid or medical sections, and waste
and effluent handling areas, as nec-
essary to accomplish their inspection;

(iii) May visually inspect other parts
or areas of the plant site to clarify an
ambiguity that has arisen during the
inspection;

(iv) May take photographs or conduct
formal interviews of facility personnel;

(v) May examine relevant records;
and

(vi) May take samples as provided by
the Convention, the Act and consistent
with the requirements set forth by the
Director of the United States National
Authority, at 22 CFR part 103, and the
facility agreement, if applicable.

(2) Scope of consent. When an owner,
operator, occupant, or agent in charge
of a facility consents to an initial or
routine inspection, he or she is con-
senting to provide access to the Inspec-
tion Team and Host Team to any area
of the facility, any item located on the
facility, interviews with facility per-
sonnel, and any records necessary for
the Inspection Team to complete its
mission pursuant to paragraph (a) of
this section, except for information
subject to export control under ITAR
(22 CFR parts 120 through 130) (see
paragraph (b)(3) of this section). When
consent is granted for an inspection,
the owner, operator, occupant, or agent
in charge agrees to provide the same
degree of access provided for under sec-
tion 305 of the Act. The determination
of whether the Inspection Team’s re-
quest to inspect any area, building,
item or record is reasonable is the re-
sponsibility of the Host Team Leader.

(38) ITAR-controlled technology. ITAR-
controlled technology shall not be di-
vulged to the Inspection Team without
U.S. Government authorization (such
technology includes, but is not limited
to technical data related to Schedule 1
chemicals or Schedule 2 chemicals
identified in Note 2 to Supplement No.
1 to Part 712 or Note 1 to Supplement
No. 1 to Part 713, respectively, of the
CWCR; also see 22 CFR Section 121.1,
i.e., the United States Munitions List).
Facilities being inspected are respon-
sible for the identification of ITAR-
controlled technology to the BIS Host
Team, if known.
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(c) Pre-inspection briefing. Upon ar-
rival of the Inspection Team and Host
Team at the inspection site and before
commencement of the inspection, facil-
ity representatives will provide the In-
spection Team and Host Team with a
pre-inspection briefing on the facility,
the activities carried out there, safety
measures, and administrative and
logistical arrangements necessary for
the inspection, which may be aided
with the use of maps and other docu-
mentation as deemed appropriate by
the facility. The time spent for the
briefing will be limited to the min-
imum necessary and may not exceed
three hours.

(1) The pre-inspection briefing will
address:

(i) Facility health and safety issues
and requirements, and associated
alarm systems;

(ii) Declared facility activities, busi-
ness and manufacturing operations;

(iii) Physical layout;

(iv) Delimitation of declared facility;

(v) Scheduled chemicals on the facil-
ity (declared and undeclared);

(vi) Block flow diagram or simplified
process flow diagram;

(vii) Plants and units specific to de-
clared operations;

(viii) Administrative and logistic in-
formation; and

(ix) Data declaration updates/revi-
sions.

(2) The pre-inspection briefing may
also address, inter alia:

(i) Introduction of key facility per-
sonnel;

(ii) Management,
history;

(iii) Confidential business informa-
tion concerns;

(iv) Types and location of records/
documents;

(v) Draft facility agreement, if appli-
cable; and

(vi) Proposed inspection plan.

(d) Visual plant inspection. The Inspec-
tion Team may visually inspect the de-
clared plant or facility and other areas
or parts of the plant site as agreed by
the Host Team Leader after consulting
with the facility representative.

(e) Records review. (1) The facility
must provide the Inspection Team with
access to all supporting materials and
documentation used by the facility to

organization and
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prepare declarations and to otherwise
comply with the requirements of the
CWCR. These supporting materials and
documentation shall include records
related to activities that have taken
place at the facility since the begin-
ning of the previous calendar year, re-
gardless of whether or not the facility
has submitted its current year Annual
Declaration on Past Activities to BIS
at the time of the inspection. The facil-
ity shall also make available for in-
spection all records associated with the
movement into, around, and from the
facility of declared chemicals and their
feedstock or any product chemicals
formed from such chemicals and feed-
stock. All supporting materials and
documentation subject to the require-
ments of this paragraph (e) must be re-
tained by the facility in accordance
with the requirements of §721.2 of the
CWCR. The facility also must permit
access to and copying of these records,
upon request by BIS or any other agen-
cy of competent jurisdiction, in accord-
ance with the requirements of §721.1 of
the CWCR.

(2) The facility must provide access
to these supporting materials and doc-
umentation in appropriate formats
(e.g., paper copies, electronic remote
access by computer, microfilm, or
microfiche), through the U.S. Govern-
ment Host Team to Inspection Teams,
during the inspection period or as oth-
erwise agreed upon by the Inspection
Team and Host Team Leader.

(3) The facility must provide the In-
spection Team with appropriate ac-
commodations in which to review these
supporting materials and documenta-
tion.

(4) If a facility does not have access
to supporting materials and docu-
mentation for activities that took
place under previous ownership, be-
cause such records were not transferred
to the current owner of the facility by
the previous owner (e.g., as part of the
contract involving the sale of the facil-
ity), the previous owner must make
such records available to the Host
Team for provision to the Inspection
Team in accordance with section 305 of
the Act. However, the current owner of
a facility, upon receiving notification
of an inspection (see §716.5 of the
CWCR), is responsible for informing
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BIS if the previous owner did not
transfer records for activities that
took place under the previous owner-
ship—this will allow BIS to contact the
previous owner of the facility, to ar-
range for access to such records, if BIS
deems them relevant to the inspection
activities.

(f) Effect of facility agreements. Rou-
tine inspections at facilities for which
the United States has concluded a fa-
cility agreement with the OPCW will
be conducted in accordance with the fa-
cility agreement. The existence of a fa-
cility agreement does not in any way
limit the right of the owner, operator,
occupant, or agent in charge of the fa-
cility to withhold consent to an inspec-
tion request.

(g) Hours of inspections. Consistent
with the provisions of the Convention,
the Host Team will ensure, to the ex-
tent possible, that each inspection is
commenced, conducted, and concluded
during ordinary working hours, but no
inspection shall be prohibited or other-
wise disrupted from commencing, con-
tinuing or concluding during other
hours.

(h) Health and safety regulations and
requirements. In carrying out their ac-
tivities, the Inspection Team and Host
Team shall observe federal, state, and
local health and safety regulations and
health and safety requirements estab-
lished at the inspection site, including
those for the protection of controlled
environments within a facility and for
personal safety. Such health and safety
regulations and requirements will be
set forth in, but will not necessarily be
limited to, the facility agreement, if
applicable.

(i) Preliminary findings. Upon comple-
tion of an inspection, the Inspection
Team will meet with the Host Team
and facility personnel to review the
written preliminary findings of the In-
spection Team and to clarify ambigu-
ities. The Host Team will discuss the
preliminary findings with the facility,
and the Host Team Leader will take
into consideration the facility’s input
when providing official comments on
the preliminary findings to the Inspec-
tion Team. This meeting will be com-
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pleted not later than 24 hours after the
completion of the inspection.

[71 FR 24929, Apr. 27, 2006, as amended at 72
FR 14409, Mar. 28, 2007]

§716.5 Notification, duration and fre-
quency of inspections.

(a) Inspection notification—(1)(i) Con-
tent of motice. Inspections of facilities
may be made only upon issuance of
written notice by the United States
National Authority (USNA) to the
owner and to the operator, occupant or
agent in charge of the premises to be
inspected. BIS will also provide a sepa-
rate inspection notification to the in-
spection point of contact identified in
declarations submitted by the facility.
If the United States is unable to pro-
vide actual written notice to the owner
and to the operator, occupant or agent
in charge, BIS (or the Federal Bureau
of Investigation, if BIS is unable) may
post notice prominently at the facility
to be inspected. The notice shall in-
clude all appropriate information pro-
vided by the OPCW to the USNA con-
cerning:

(A) The type of inspection;

(B) The basis for the selection of the
facility or location for the type of in-
spection sought;

(C) The time and date that the in-
spection will begin and the period cov-
ered by the inspection; and

(D) The names and titles of the In-
spection Team members.

(i1) Consent to inspection. In addition
to appropriate information provided by
the OPCW in its notification to the
USNA, BIS’s inspection notification
will request that the facility indicate
whether it will consent to an inspec-
tion, and will state whether an advance
team is available to assist the site in
preparation for the inspection. If an ad-
vance team is available, facilities that
request advance team assistance are
not required to reimburse the U.S.
Government for costs associated with
these activities. If a facility does not
agree to provide consent to an inspec-
tion within four hours of receipt of the
inspection notification, BIS will seek
an administrative warrant. The cur-
rent owner of a facility, upon receiving
notification of an inspection, is also re-
sponsible for informing BIS if the pre-
vious owner did not transfer (to the
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current owner) records for activities
that took place under the previous
ownership (see §716.4(e) of the CWCR)—
this will allow BIS to contact the pre-
vious owner of the facility, to arrange
for access to such records, if BIS deems

§716.5

them relevant to the inspection activi-
ties.

(iii) The following table sets forth
the notification procedures for inspec-
tion:

TABLE TO §716.5(a)(1)

Activity

Agency action

Facility action

(A) OPCW notification inspection .............

(B) Preparation for inspection ..................

preparations.

(1) U.S. National Authority transmits ac-
tual written notice and inspection au-
thorization to the owner and operator,
occupant, or agent in charge via fac-
simile within 6 hours.

(2) Upon notification from the U.S. Na-
tional Authority, BIS immediately trans-
mits inspection notification via fac-
simile to the inspection point of con-
tract to ascertain whether the facility (i)
grants consent and (i) requests assist-
ance in preparing for the inspection. In
absence of consent within four hours
of facility receipt, BIS intends to seek
an administrative warrant.

(1) BIS advance team generally arrives
in the vicinity of the facility to be in-
spected 1-2 days after OPCW notifica-
tion for logistical and administrative

(2) If records for activities that took place
under the previous ownership of the
facility are deemed relevant to the in-
spection, BIS will contact the previous
owner of the facility to arrange for ac-
cess to any such records required
under the CWCR that have not been
transferred to the current owner.

Acknowledges receipt of facsimile.

(A) Indicated whether it grants consent.

(B) May request advance team support.
No requirement for reimbursement of
U.S. Government’s services.

If advance team support is provided, fa-
cility works with the advance team on
inspection-related issues.

The current owner of the facility must in-
form BIS if the previous owner of the
facility did not transfer (to the current
owner) records for activities that took
place under the previous ownership.

(2) Timing of notice—(i) Schedule 1 fa-
cilities. For declared Schedule 1 facili-
ties, the Technical Secretariat will no-
tify the USNA of an initial inspection
not less than 72 hours prior to arrival
of the Inspection Team in the United
States, and will notify the USNA of a
routine inspection not less than 24
hours prior to arrival of the Inspection
Team in the United States. The USNA
will provide written notice to the
owner and to the operator, occupant or
agent in charge of the premises within
six hours of receiving notification from
the OPCW Technical Secretariat or as
soon as possible thereafter. BIS will
provide Host Team notice to the in-
spection point of contact of the facility
as soon as possible after the OPCW no-
tifies the USNA of the inspection.

(ii) Schedule 2 plant sites. For declared
Schedule 2 plant sites, the Technical
Secretariat will notify the USNA of an
initial or routine inspection not less
than 48 hours prior to arrival of the In-

spection Team at the plant site to be
inspected. The USNA will provide writ-
ten notice to the owner and to the op-
erator, occupant or agent in charge of
the premises within six hours of receiv-
ing notification from the OPCW Tech-
nical Secretariat or as soon as possible
thereafter. BIS will provide Host Team
notice to the inspection point of con-
tact at the plant site as soon as pos-
sible after the OPCW notifies the
USNA of the inspection.

(iii) Schedule 3 and UDOC plant sites.
For declared Schedule 3 and UDOC
plant sites, the Technical Secretariat
will notify the USNA of a routine in-
spection not less than 120 hours prior
to arrival of the Inspection Team at
the plant site to be inspected. The
USNA will provide written notice to
the owner and to the operator, occu-
pant or agent in charge of the premises
within six hours of receiving notifica-
tion from the OPCW Technical Secre-
tariat or as soon as possible thereafter.
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BIS will provide Host Team notice to
the inspection point of contact of the
plant site as soon as possible after the
OPCW notifies the USNA of the inspec-
tion.

(b) Period of inspections—(1) Schedule 1
facilities. For a declared Schedule 1 fa-
cility, the Convention does not specify
a maximum duration for an initial in-
spection. The estimated period of rou-
tine inspections will be as stated in the
facility agreement, unless extended by
agreement between the Inspection
Team and the Host Team Leader, and
will be based on the risk to the object
and purpose of the Convention posed by
the quantities of chemicals produced,
the characteristics of the facility and
the nature of the activities carried out
there. The Host Team Leader will con-
sult with the inspected facility on any
request for extension of an inspection
prior to making an agreement with the
Inspection Team. Activities involving
the pre-inspection briefing and prelimi-
nary findings are in addition to inspec-
tion activities. See §716.4(c) and (i) of
the CWCR for a description of these ac-
tivities.

(2) Schedule 2 plant sites. For declared
Schedule 2 plant sites, the maximum
duration of initial and routine inspec-
tions shall be 96 hours, unless extended
by agreement between the Inspection
Team and the Host Team Leader. The
Host Team Leader will consult with
the inspected plant site on any request
for extension of an inspection prior to
making an agreement with the Inspec-
tion Team. Activities involving the
pre-inspection briefing and preliminary
findings are in addition to inspection
activities. See §716.4(c) and (i) of the
CWCR for a description of these activi-
ties.

(3) Schedule 3 and UDOC plant sites.
For declared Schedule 3 or UDOC plant
sites, the maximum duration of routine
inspections shall be 24 hours, unless ex-
tended by agreement between the In-
spection Team and the Host Team
Leader. The Host Team Leader will
consult with the inspected plant site
on any request for extension of an in-
spection prior to making an agreement
with the Inspection Team. Activities
involving the pre-inspection briefing
and preliminary findings are in addi-
tion to inspection activities. See
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§716.4(c) and (i) of the CWCR for a de-
scription of these activities.

(c) Frequency of inspections. The fre-
quency of inspections is as follows:

(1) Schedule 1 facilities. As provided by
the Convention, the frequency of in-
spections at declared Schedule 1 facili-
ties is determined by the OPCW based
on the risk to the object and purpose of
the Convention posed by the quantities
of chemicals produced, the characteris-
tics of the facility and the nature of
the activities carried out at the facil-
ity. The frequency of inspections will
be stated in the facility agreement.

(2) Schedule 2 plant sites. As provided
by the Convention and the Act, the
maximum number of inspections at de-
clared Schedule 2 plant sites is two per
calendar year per plant site. The OPCW
will determine the frequency of routine
inspections for each declared Schedule
2 plant site based on the Inspection
Team’s assessment of the risk to the
object and purpose of the Convention
posed by the relevant chemicals, the
characteristics of the plant site, and
the nature of the activities carried out
there. The frequency of inspections will
be stated in the facility agreement, if
applicable.

(3) Schedule 3 plant sites. As provided
by the Convention, no declared Sched-
ule 3 plant site may receive more than
two inspections per calendar year and
the combined number of inspections of
Schedule 3 and UDOC plant sites in the
United States may not exceed 20 per
calendar year.

(4) UDOC plant sites. As provided by
the Convention, no declared UDOC
plant site may receive more than two
inspections per calendar year and the
combined number of inspections of
Schedule 3 and UDOC plant sites in the
United States may not exceed 20 per
calendar year.

§716.6 Facility agreements.

(a) Description and requirements. A fa-
cility agreement 1is a site-specific
agreement between the U.S. Govern-
ment and the OPCW. Its purpose is to
define procedures for inspections of a
specific declared facility that is subject
to inspection because of the type or
amount of chemicals it produces, proc-
esses or consumes.
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(1) Schedule 1 facilities. The Conven-
tion requires that facility agreements
be concluded between the TUnited
States and the OPCW for all declared
Schedule 1 facilities. For new Schedule
1 production facilities declared pursu-
ant to §712.4 of the CWCR, the USNA,
in coordination with the Department of
Commerce, will conclude a facility
agreement with the OPCW before the
facility begins producing above 100
grams aggregate of Schedule 1 chemi-
cals.

(2) Schedule 2 plant sites. The USNA
will ensure that such facility agree-
ments are concluded with the OPCW
unless the owner, operator, occupant or
agent in charge of the plant site and
the OPCW Technical Secretariat agree
that such a facility agreement is not
necessary.

(3) Schedule 3 and UDOC plant sites. If
the owner, operator, occupant or agent
in charge of a declared Schedule 3 or
UDOC plant site requests a facility
agreement, the USNA will ensure that
a facility agreement for such a plant
site is concluded with the OPCW.

(b) Notification; negotiation of draft
and final facility agreements; and conclu-
sion of facility agreements. Prior to the
development of a facility agreement,
BIS shall notify the owner, operator,
occupant, or agent in charge of the fa-
cility, and if the owner, operator, occu-
pant or agent in charge so requests, the
notified person may participate in
preparations with BIS representatives
for the negotiation of such an agree-
ment. During the initial or routine in-
spection of a declared facility, the In-
spection Team and the Host Team will
negotiate a draft facility agreement or
amendment to a facility agreement. To
the maximum extent practicable con-
sistent with the Convention, the owner
and the operator, occupant or agent in
charge of the facility may observe fa-
cility agreement negotiations between
the U.S. Government and OPCW. As a
general rule, BIS will consult with the
affected facility on the contents of the
agreements and take the facility’s
views into consideration during nego-
tiations. BIS will participate in the ne-
gotiation of, and approve, all final fa-
cility agreements with the OPCW. Fa-
cilities will be notified of and have the
right to observe final facility agree-

§716.9

ment negotiations between the United
States and the OPCW to the maximum
extent practicable, consistent with the
Convention. Prior to the conclusion of
a final facility agreement, the affected
facility will have an opportunity to
comment on the facility agreement.
BIS will give consideration to such
comments prior to approving final fa-
cility agreements with the OPCW. The
USNA shall ensure that facility agree-
ments for Schedule 1, Schedule 2,
Schedule 3 and UDOC facilities are con-
cluded, as appropriate, with the OPCW
in coordination with BIS.

(c) [Reserved]

(d) Further information. For further
information about facility agreements,
please write or call: Treaty Compliance
Division, Bureau of Industry and Secu-
rity, U.S. Department of Commerce,
Room 4515, 14th Street and Pennsyl-
vania Avenue, NW., Washington, DC
20230, Telephone: (202) 482-1001.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78183, Dec. 22, 2008]

§716.7 Samples.

The owner, operator, occupant or
agent in charge of a facility must pro-
vide a sample as provided for in the
Convention and the Act and consistent
with requirements set forth by the Di-
rector of the United States National
Authority in 22 CFR part 103. Analysis
will be restricted to verifying the ab-
sence of undeclared scheduled chemi-
cals, unless otherwise agreed after con-
sultation with the facility representa-
tive.

§716.8 On-site monitoring of Schedule
1 facilities.

Declared Schedule 1 facilities are
subject to verification by monitoring
with on-site instruments as provided
by the Convention. For facilities sub-
ject to the CWCR, however, such moni-
toring is not anticipated. The U.S.
Government will ensure that any moni-
toring that may be requested by the
OPCW is carried out pursuant to the
Convention and U.S. law.

§716.9 Report of
costs.
Pursuant to section 309(b)(5) of the
Act, any facility that has undergone
any inspections pursuant to the CWCR

inspection-related
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during a given calendar year must re-
port to BIS within 90 days of an inspec-
tion on its total costs related to that
inspection. Although not required,
such reports should identify categories
of costs separately if possible, such as
personnel costs (production-line, ad-
ministrative, legal), costs of producing
records, and costs associated with
shutting down chemical production or
processing during inspections, if appli-
cable. This information should be re-
ported to BIS on company letterhead
at the address given in §716.6(d) of the
CWCR, with the following notation:
“Attn: Report of inspection-related
costs.”

§716.10 Post-inspection activities.

BIS will forward a copy of the final
inspection report to the inspected fa-
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cility for their review upon receipt
from the OPCW. Facilities may submit
comments on the final inspection re-
port to BIS, within the time-frame
specified by BIS (i.e., at least 7 working
days from receipt of the report), and
BIS will consider them, to the extent
possible, when commenting on the final
report. BIS will also send facilities a
post-inspection letter detailing the
issues that require follow-up action,
e.g., amended declaration requirement
(see §§712.7(d), 713.5(d), T14.4(d), and
715.2(c) of the CWCR), information on
the status of the draft facility agree-
ment, if applicable, and the date on
which the report on inspection-related
costs (see §716.9 of the CWCR) is due to
BIS.

SUPPLEMENT NO. 1 TO PART 716—NOTIFICATION, DURATION AND FREQUENCY OF
INSPECTIONS

Schedule 1

Schedule 2

Unscheduled discrete

Schedule 3 organic chemicals

Notice of initial or rou-
tine inspection to
USNA.

72 hours prior to arrival
of Inspection Team
at the point of entry
(initial); 24 hours
prior to arrival of In-
spection Team at the
point of entry (rou-

48 hours prior to arrival
of Inspection Team
at the plant site.

120 hours prior to ar- 120 hours prior to ar-
rival of Inspection rival of Inspection
Team at the plant Team at the plant

site. site.

Duration of inspection ..

Maximum number of in-
spections.

tine).
As specified in facility
agreement.
Determined by OPCW

based on characteris-

96 hours ...

2 per calendar year per
plant site.

24 hours

2 per calendar year per
plant site.

24 hours.

2 per calendar year per
plant site.

tics of facility and the
nature of the activi-
ties carried out at the
facility.

Notification of challenge
inspection to USNA*.

12 hours prior to arrival of inspection team at the point of entry.

Duration of Challenge 84 hours.

inspection*.

*See part 717 of the CWCR.

SUPPLEMENT NOS. 2-3 TO PART 716 717.2 Challenge inspections.
[RESERVED] 717.3 Samples.
717.4 Report of inspection-related costs.
PART 7 -I 7_CWC CLARIFICATION 717.5 Post-inspection activities.
PROCEDURES (CONSULTA'"ONS AUTHORITY: 22 U.S.C. 6701 et seq., 2681; E.O.

AND CHALLENGE INSPECTIONS)

Sec.

717.1 Clarification procedures; challenge in-
spection requests pursuant to Article IX
of the Convention.

13128, 64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.
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§717.1 Clarification procedures; chal-
lenge inspection requests pursuant
to Article IX of the Convention.

(a) Article IX of the Convention sets
forth procedures for clarification, be-
tween States Parties, of issues about
compliance with the Convention.
States Parties may attempt to resolve
such issues through consultation be-
tween themselves or through the Orga-
nization for the Prohibition of Chem-
ical Weapons (OPCW). A State Party
may also request the OPCW to conduct
an on-site challenge inspection of any
facility or location in the territory or
in any other place under the jurisdic-
tion or control of any other State
Party. Such an on-site challenge in-
spection request shall be for the sole
purpose of clarifying and resolving any
questions concerning possible non-com-
pliance with the Convention.

(b) In the event that BIS receives a
request for clarification, pursuant to
Article IX of the Convention, con-
cerning possible non-compliance with
the CWC, any person or facility subject
to the CWCR (parts 710 through 729 of
this subchapter) that receives an offi-
cial written request from BIS for clari-
fication must, within five working days
from receipt of such request, provide
BIS with any relevant information re-
quired to respond to the OPCW or the
State Party(ies) who requested clari-
fication under Article IX. BIS will con-
tact the person or facility subject to
the Article IX clarification, as early as
practicable, prior to issuing an official
written request for clarification to the
person or facility.

§717.2 Challenge inspections.

Persons or facilities, other than U.S.
Government facilities as defined in
§710.2(a) of the CWCR, may be subject
to a challenge inspection by the OPCW
concerning possible non-compliance
with the requirements of the Conven-
tion, irrespective of whether or not
they are required to submit declara-
tions or reports under the CWCR. BIS
will host and escort the international
Inspection Team for challenge inspec-
tions in the United States of such per-
sons or facilities.

(a) Comsent to challenge inspections;
warrants for challenge inspections. (1)
The owner, operator, occupant or agent

§717.2

in charge of a facility may consent to
a challenge inspection. The individual
giving consent on behalf of the facility
represents that he or she has the au-
thority to make this decision for the
facility. The facility must respond to
the notice of inspection, which includes
within it a request for consent to the
inspection, within four hours of the fa-
cility’s receipt of the notice of inspec-
tion from BIS.

(2) In instances where the owner, op-
erator, occupant or agent in charge of
a facility does not consent to a chal-
lenge inspection, BIS will assist the
Department of Justice in seeking a
criminal warrant as provided by the
Act. The existence of a facility agree-
ment does not in any way limit the
right of the operator of the facility to
withhold consent to a challenge inspec-
tion request.

(b) Notice of challenge inspection. Chal-
lenge inspections may be made only
upon issuance of written notice by the
United States National Authority
(USNA) to the owner and to the oper-
ator, occupant or agent in charge of
the premises. BIS will provide notice of
inspection to the inspection point of
contact at such time that a person or
facility has been clearly established, if
possible, and when notification is
deemed appropriate. If the TUnited
States is unable to provide actual writ-
ten notice to the owner and to the op-
erator, occupant or agent in charge,
BIS (or another appropriate agency, if
BIS is unable) may post notice promi-
nently at the plant, plant site or other
facility or location to be inspected.

(1) Timing. The OPCW will notify the
USNA of a challenge inspection not
less than 12 hours before the planned
arrival of the Inspection Team at the
U.S. point of entry. Written notice will
be provided to the owner and to the op-
erator, occupant, or agent in charge of
the premises at any appropriate time
determined by the USNA after receipt
of notification from the OPCW Tech-
nical Secretariat.

(2)(1) Content of notice. The notice of
inspection shall include all appropriate
information provided by the OPCW to
the United States National Authority
concerning:

(A) The type of inspection;
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(B) The basis for the selection of the
facility or locations for the type of in-
spection sought;

(C) The time and date that the in-
spection will begin and the period cov-
ered by the inspection;

(D) The names and titles of the In-
spection Team members; and

(E) All appropriate evidence or rea-
sons provided by the requesting State
Party for seeking the inspection.

(ii) In addition to appropriate infor-
mation provided by the OPCW in its
notification to the USNA, the notice of
inspection that BIS delivers to the fa-
cility will request the facility to indi-
cate whether it will consent to an in-
spection and will state whether an ad-
vance team is available to assist the
site in preparation for the inspection.
If an advance team is available, facili-
ties that request advance team assist-
ance are not required to reimburse the
U.S. Government for costs associated
with these activities. If a facility does
not agree to provide consent to an in-
spection within four hours of receipt of
the inspection notification, BIS will
assist the Department of Justice in
seeking a criminal warrant.

(c) Period of inspection. Challenge in-
spections will not exceed 84 hours, un-
less extended by agreement between
the Inspection Team and the Host
Team Leader.

(d) Scope and conduct of inspections—
(1) General. BEach inspection shall be
limited to the purposes described in
this section and conducted in the least
intrusive manner, consistent with the
effective and timely accomplishment of
its purpose as provided in the Conven-
tion.

(2) Scope of inspections. If an owner,
operator, occupant, or agent in charge
of a facility consents to a challenge in-
spection, the inspection will be con-
ducted under the authority of the Act
and in accordance with the provisions
of Article IX and applicable provisions
of the Verification Annex of the Con-
vention. If consent is not granted, the
inspection will be conducted pursuant
to the terms of a criminal warrant
issued under the authority of the Act.

(38) Hours of inspections. Consistent
with the provisions of the Convention,
the Host Team will ensure, to the ex-
tent possible, that each inspection is
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commenced, conducted, and concluded
during ordinary working hours, but no
inspection shall be prohibited or other-
wise disrupted from commencing, con-
tinuing or concluding during other
hours.

(4) Health and safety regulations and
requirements. In carrying out their ac-
tivities, the Inspection Team and Host
Team shall observe federal, state, and
local health and safety regulations and
health and safety requirements estab-
lished at the inspection site, including
those for the protection of controlled
environments within a facility and for
personal safety.

(5) Pre-inspection briefing. Upon ar-
rival of the Inspection Team and the
Host Team in the vicinity of the in-
spection site and before commence-
ment of the inspection, facility rep-
resentatives will provide the Inspection
Team and the Host Team with a pre-in-
spection briefing concerning the facil-
ity, the activities carried out there,
safety measures, and administrative
and logistical arrangements necessary
for the inspection, which may be aided
with the use of maps and other docu-
mentation as deemed appropriate by
the facility. The time spent for the
briefing may not exceed three hours.

§717.3 Samples.

If requested by the Inspection Team,
the owner, operator, occupant or agent
in charge of a facility must provide a
sample, as provided for in the Conven-
tion and the Act and consistent with
requirements set forth by the Director
of the United States National Author-
ity in 22 CFR part 103. This may be
done by providing a sample, taken in
the presence of the Inspection Team, to
the U.S. Host Team leader, who will
then release it to the Inspection Team
for analysis. Analysis of the sample
may be restricted to verifying the pres-
ence or absence of Schedule 1, 2, or 3
chemicals, or appropriate degradation
products, unless agreed otherwise.

§717.4 Report of
costs.
Pursuant to section 309(b)(5) of the
Act, any facility that has undergone
any inspections pursuant to the CWCR

inspection-related
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during a given calendar year must re-
port to BIS within 90 days of an inspec-
tion on its total costs related to that
inspection. Although not required,
such reports should identify categories
of costs separately if possible, such as
personnel costs (production-line, ad-
ministrative, legal), costs of producing
records, and costs associated with
shutting down chemical production or
processing during inspections, if appli-
cable. This information should be re-
ported to BIS on company letterhead
at the address given in §716.6(d) of the
CWCR, with the following notation:
“AATTN: Report of Inspection-related
Costs.”

§717.5 Post-inspection activities.

BIS will forward a copy of the final
inspection report to the inspected fa-
cility for their review upon receipt
from the OPCW. Facilities may submit
comments on the final inspection re-
port to BIS, and BIS will consider
them, to the extent possible, when
commenting on the final report. BIS
will also send facilities a post-inspec-
tion letter detailing the issues that re-
quire follow-up action and the date on
which the report on inspection-related
costs (see §717.4 of the CWCR) is due to
BIS.

PART 718—CONFIDENTIAL
BUSINESS INFORMATION

Sec.

718.1 Definition.

718.2 Identification of confidential business
information.

718.3 Disclosure of confidential business in-
formation.

SUPPLEMENT NoO. 1 TO PART 718—CONFIDEN-
TIAL BUSINESS INFORMATION DECLARED OR
REPORTED

AUTHORITY: 22 U.S.C. 6701 et seq.; E.O. 13128,
64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

§718.1 Definition.

The Chemical Weapons Convention
Implementation Act of 1998 (‘‘the Act’’)
defines confidential business informa-
tion as information included in cat-
egories specifically identified in sec-
tions 103(g)(1) and 304(e)(2) of the Act
and other trade secrets as follows:

718.2

(a) Financial data;

(b) Sales and marketing data (other
than shipment data);

(c) Pricing data;

(d) Personnel data;

(e) Research data;

(f) Patent data;

(g) Data maintained for compliance
with environmental or occupational
health and safety regulations;

(h) Data on personnel and vehicles
entering and personnel and personal
passenger vehicles exiting the site;

(i) Any chemical structure;

(j) Any plant design, process, tech-
nology or operating method;

(k) Any operating requirement,
input, or result that identifies any type
or quantity of chemicals used, proc-
essed or produced;

(1) Any commercial sale, shipment or
use of a chemical; or

(m) Information that qualifies as a
trade secret under 5 U.S.C. 552(b)(4)
(Freedom of Information Act), provided
such trade secret is obtained from a
U.S. person or through the U.S. Gov-
ernment.

718.2 Identification of confidential

business information.

(a) General. Certain confidential busi-
ness information submitted to BIS in
declarations and reports does not need
to be specifically identified and
marked by the submitter, as described
in paragraph (b) of this section. Other
confidential business information sub-
mitted to BIS in declarations and re-
ports and confidential business infor-
mation provided to the Host Team dur-
ing inspections must be identified by
the inspected facility so that the Host
Team can arrange appropriate marking
and handling.

(b) Confidential business information
contained in declarations and reports. (1)
BIS has identified those data fields on
the declaration and report forms that
request ‘‘confidential business informa-
tion” as defined by the Act. These data
fields are identified in the table pro-
vided in Supplement No. 1 to this part.

(2) You must specifically identify in
a cover letter submitted with your dec-
laration or report any additional infor-
mation on a declaration or report form
(i.e., information not provided in one of
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the data fields listed in the table in-
cluded in Supplement No. 1 to this
part), including information provided
in attachments to Form A or Form B,
that you believe is confidential busi-
ness information, as defined by the
Act, and must describe how disclosure
would likely result in competitive
harm.

NoOTE TO §718.2(b): BIS has also determined
that descriptions of Schedule 1 facilities sub-
mitted with Initial Declarations as attach-
ments to Form A contain confidential busi-
ness information, as defined by the Act.

(c) Confidential business information
contained in advance notifications. Infor-
mation contained in advance notifica-
tions of exports and imports of Sched-
ule 1 chemicals is not subject to the
confidential business information pro-
visions of the Act. You must identify
information in your advance notifica-
tions of Schedule 1 imports that you
consider to be privileged and confiden-
tial, and describe how disclosure would
likely result in competitive harm. See
§718.3(b) of the CWCR for provisions on
disclosure to the public of such infor-
mation by the U.S. Government.

(d) Confidential business information
related to inspections disclosed to, re-
ported to, or otherwise acquired by, the
U.S. Government. (1) During inspections,
certain confidential business informa-
tion, as defined by the Act, may be dis-
closed to the Host Team. Facilities
being inspected are responsible for
identifying confidential business infor-
mation to the Host Team, so that if it
is disclosed to the Inspection Team, ap-
propriate marking and handling can be
arranged, in accordance with the provi-
sions of the Convention (see
§718.3(c)(1)(ii) of the CWCR). Confiden-
tial business information not related to
the purpose of an inspection or not nec-
essary for the accomplishment of an in-
spection, as determined by the Host
Team, may be removed from sight,
shrouded, or otherwise not disclosed.

(2) Before or after inspections, con-
fidential business information related
to an inspection that is contained in
any documents or that is reported to,
or otherwise acquired by, the U.S. Gov-
ernment, such as facility information
for pre-inspection briefings, facility
agreements, and inspection reports,
must be identified by the facility so
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that it may be appropriately marked
and handled. If the U.S. Government
creates derivative documents from
such documents or reported informa-
tion, they will also be marked and han-
dled as confidential business informa-
tion.

§718.3 Disclosure of confidential busi-
ness information.

(a) General. Confidentiality of infor-
mation will be maintained by BIS con-
sistent with the non-disclosure provi-
sions of the Act, the Export Adminis-
tration Regulations (15 CFR parts 730
through 774), the International Traffic
in Arms Regulations (22 CFR parts 120
through 130), and applicable exemp-
tions under the Freedom of Informa-
tion Act, as appropriate.

(b) Disclosure of confidential business
information contained in advance notifi-
cations. Information contained in ad-
vance notifications of exports and im-
ports of Schedule 1 chemicals is not
subject to the confidential business in-
formation provisions of the Act. Dis-
closure of such information will be in
accordance with the provisions of the
relevant statutory and regulatory au-
thorities as follows:

(1) Exports of Schedule 1 chemicals.
Confidentiality of all information con-
tained in these advance notifications
will be maintained consistent with the
non-disclosure provisions of the Export
Administration Regulations (15 CFR
parts 730 through 774), the Inter-
national Traffic in Arms Regulations
(22 CFR parts 120 through 130), and ap-
plicable exemptions under the Freedom
of Information Act, as appropriate; and

(2) Imports of Schedule 1 chemicals.
Confidentiality of information con-
tained in these advance notifications
will be maintained pursuant to applica-
ble exemptions under the Freedom of
Information Act.

(c) Disclosure of confidential business
information pursuant to §404(b) of the
Act—(1) Disclosure to the Organization
for the Prohibition of Chemical Weapons
(OPCW). (i) As provided by Section
404(b)(1) of the Act, the U.S. Govern-
ment will disclose or otherwise provide
confidential business information to
the Technical Secretariat of the OPCW
or to other States Parties to the Con-
vention, in accordance with provisions
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of the Convention, particularly with
the provisions of the Annex on the Pro-
tection of Confidential Information
(Confidentiality Annex).

(ii) Convention provisions. (A) The
Convention provides that States Par-
ties may designate information sub-
mitted to the Technical Secretariat as
confidential, and requires the OPCW to
limit access to, and prevent disclosure
of, information so designated, except
that the OPCW may disclose certain
confidential information submitted in
declarations to other States Parties if
requested. The OPCW has developed a
classification system whereby States
Parties may designate the information
they submit in their declarations as
“restricted,” ‘‘protected,” or ‘‘highly
protected,” depending on the sensi-
tivity of the information. Other States
Parties are obligated, under the Con-
vention, to store and restrict access to
information which they receive from
the OPCW in accordance with the level
of confidentiality established for that
information.

(B) The OPCW Inspection Team
members are prohibited, under the
terms of their employment contracts
and pursuant to the Confidentiality
Annex of the Convention, from dis-
closing to any unauthorized persons,
during their employment and for five
years after termination of their em-
ployment, any confidential informa-
tion coming to their knowledge or into
their possession in the performance of
their official duties.

(iii) U.S. Government designation of in-
formation to the Technical Secretariat. 1t
is the policy of the U.S. Government to
designate all facility information it
provides to the Technical Secretariat
in declarations, reports and Schedule 1
advance notifications as ‘‘protected.”
It is the policy of the U.S. Government
to designate confidential business in-
formation that it discloses to Inspec-
tion Teams during inspections as ‘‘pro-
tected’” or ‘‘highly protected,” depend-
ing on the sensitivity of the informa-
tion. The Technical Secretariat is re-
sponsible for storing and limiting ac-
cess to any confidential business infor-
mation contained in a document ac-
cording to its established procedures.

(2) Disclosure to Congress. Section
404(b)(2) of the Act provides that the

§718.3

U.S. Government must disclose con-
fidential business information to any
committee or subcommittee of Con-
gress with appropriate jurisdiction
upon the written request of the chair-
man or ranking minority member of
such committee or subcommittee. No
such committee or subcommittee, and
no member and no staff member of
such committee or subcommittee, may
disclose such information or material
except as otherwise required or author-
ized by law.

(3) Disclosure to other Federal agencies
for law enforcement actions and disclo-
sure in enforcement proceedings under the
Act. Section 404(b)(3) of the Act pro-
vides that the U.S. Government must
disclose confidential business informa-
tion to other Federal agencies for en-
forcement of the Act or any other law,
and must disclose such information
when relevant in any proceeding under
the Act. Disclosure will be made in
such manner as to preserve confiden-
tiality to the extent practicable with-
out impairing the proceeding. Section
719.14(b) of the CWCR provides that all
hearings will be closed, unless the Ad-
ministrative Law Judge for good cause
shown determines otherwise. Section
719.20 of the CWCR provides that par-
ties may request that the administra-
tive law judge segregate and restrict
access to confidential business infor-
mation contained in material in the
record of an enforcement proceeding.

(4) Disclosure to the public;, national in-
terest determination. Section 404(c) of
the Act provides that confidential busi-
ness information, as defined by the
Act, that is in the possession of the
U.S. Government, is exempt from pub-
lic disclosure in response to a Freedom
of Information Act request, except
when such disclosure is determined to
be in the national interest.

(i) National interest determination. The
United States National Authority
(USNA), in coordination with the CWC
interagency group, shall determine on
a case-by-case basis if disclosure of
confidential business information in
response to a Freedom of Information
Act request is in the national interest.

(ii) Notification of intent to disclose
pursuant to a national interest determina-
tion. The Act provides for notification
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to the affected person of intent to dis-
close confidential business information
based on the national interest, unless
such notification of intent to disclose
is contrary to national security or law
enforcement needs. If, after coordina-
tion with the agencies that constitute
the CWC interagency group, the USNA
does not determine that such notifica-
tion of intent to disclose is contrary to
national security or law enforcement
needs, the USNA will notify the person
that submitted the information and
the person to whom the information
pertains of the intent to disclose the
information.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78183, Dec. 22, 2008]

SUPPLEMENT NO. 1 TO PART 718—CON-
FIDENTIAL BUSINESS INFORMATION
DECLARED OR REPORTED *

Fields containing
confidential business

information
Schedule 1 Forms:
Certification Form ............... NONE.
Form 1-1 NONE.
Form 1-2 . All fields.
Form 1-2A .. All fields.
Form 1-2B .. All fields.
Form 1-3 . All fields.
Form 1-4 ..... All fields.
Schedule 2 Forms:
Certification Form .. NONE.
NONE.
Question 2-2.9

Al fields.

Form 2-3A .. All fields.
Form 2-3B .. All fields.
Form 2-3C .. All fields.

Al fields.

Schedule 3 Forms:
Certification Form NONE.
NONE.
NONE.
Al fields.

Al fields.

Unscheduled Discrete Or-
ganic Chemicals Forms:
Certification Form ..
Form UDOC

NONE.
NONE.
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Fields containing
confidential business
information

FORMS A and B and attach-
ments (all Schedules and
UDOCs).

*This table lists those data fields on the Declaration and
Report Forms that request “confidential business information”
(CBI) as defined by the Act (sections 103(g) and 304(e)(2)).
As provided by section 404(a) of the Act, CBI is exempt from
disclosure in response to a Freedom of Information Act
(FOIA) request under sections 552(b)(3) and 552(b)(4) (5
U.S.C.A. 552(b)(3)—(4)), unless a determination is made, pur-
suant to section 404(c) of the Act, that such disclosure is in
the national interest. Other FOIA exemptions to disclosure
may also apply. You must identify CBI provided in Form A
and/or Form B attachments, and provide the reasons sup-
porting your claim of confidentiality, except that Schedule 1 fa-
cility technical descriptions submitted with initial declarations
are always considered to include CBI. If you believe that infor-
mation you are submitting in a data field marked “none” in the
Table is CBI, as defined by the Act, you must identify the spe-
cific information and provide the reasons supporting your
claim of confidentiality in a cover letter.

PART 719—ENFORCEMENT

Case-by-case; must be iden-
tified by submitter.

Sec.

719.1 Scope and definitions.

719.2 Violations of the Act subject to ad-
ministrative and criminal enforcement
proceedings.

719.3 Violations of the IEEPA subject to ju-
dicial enforcement proceedings.

719.4 Violations and sanctions under the
Act not subject to proceedings under the
CWCR.

719.5 Initiation of
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administrative pro-

§719.1 Scope and definitions.

(a) Scope. This part 719 describes the
various sanctions that apply to viola-
tions of the Act and the CWCR. It also
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establishes detailed administrative
procedures for certain violations of the
Act. The three categories of violations
are as follows:

(1) Violations of the Act subject to ad-
ministrative and criminal enforcement
proceedings. Section 719.2 of the CWCR
sets forth violations for which the stat-
utory basis is the Act. BIS investigates
these violations and, for administra-
tive proceedings, prepares charges, pro-
vides legal representation to the U.S.
Government, negotiates settlements,
and makes recommendations to offi-
cials of the Department of State with
respect to the initiation and resolution
of proceedings. The administrative pro-
cedures applicable to these violations
are found in §§719.5 through 719.22 of
the CWCR. The Department of State
gives notice of initiation of adminis-
trative proceedings and issues orders
imposing penalties pursuant to 22 CFR
part 103, subpart C.

(2) Violations of the International
Emergency Economic Powers Act (IEEPA)
subject to judicial enforcement pro-
ceedings. Section 719.3 of the CWCR sets
forth violations of the Chemical Weap-
ons Convention for which the statutory
basis is the IEEPA. BIS refers these
violations to the Department of Jus-
tice for civil or criminal judicial en-
forcement.

(3) Violations and sanctions under the
Act not subject to proceedings under the
CWCR. Section 719.4 of the CWCR sets
forth violations and sanctions under
the Act that are not violations of the
CWCR and that are not subject to pro-
ceedings under the CWCR. This section
is included solely for informational
purposes. BIS may assist in investiga-
tions of these violations, but has no au-
thority to initiate any enforcement ac-
tion under the CWCR.

NOTE TO §719.1(a): This part 719 does not
apply to violations of the export require-
ments imposed pursuant to the Chemical
Weapons Convention and set forth in the Ex-
port Administration Regulations (EAR) (156
CFR parts 730 through 774) and in the Inter-
national Traffic in Arms Regulations (ITAR)
(22 CFR parts 120 through 130).

(b) Definitions. The following are defi-
nitions of terms as used only in parts
719 and 720 of the CWCR. For defini-
tions of terms applicable to parts 710

§719.2

through 718 and parts 721 and 722 of the
CWCR, see part 710 of the CWCR.

Act (The). The Chemical Weapons
Convention Implementation Act of 1998
(22 U.S.C. 6701-6777).

Assistant Secretary for Export Enforce-
ment. The Assistant Secretary for Ex-
port Enforcement, Bureau of Industry
and Security, United States Depart-
ment of Commerce.

Final decision. A decision or order as-
sessing a civil penalty, or otherwise
disposing of or dismissing a case, which
is not subject to further administrative
review, but which may be subject to
collection proceedings or judicial re-
view in an appropriate Federal court as
authorized by law.

IEEPA. The International Emergency
Economic Powers Act, as amended (50
U.S.C. 1701-1706).

Office of Chief Counsel. The Office of
Chief Counsel for Industry and Secu-
rity, United States Department of
Commerce.

Report. For purposes of parts 719 and
720 of the CWCR, the term ‘‘report”
means any declaration, report, or ad-
vance notification required under parts
712 through 715 of the CWCR.

Respondent. Any person named as the
subject of a letter of intent to charge,
or a Notice of Violation and Assess-
ment (NOVA) and proposed order.

Under Secretary, Bureau of Industry
and Security. The Under Secretary, Bu-
reau of Industry and Security, United
States Department of Commerce.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78183, Dec. 22, 2008]

§719.2 Violations of the Act subject to
administrative and criminal en-
forcement proceedings.

(a) Violations—(1) Refusal to permit
entry or inspection. No person may will-
fully fail or refuse to permit entry or
inspection, or disrupt, delay or other-
wise impede an inspection, authorized
by the Act.

(2) Failure to establish or maintain
records. No person may willfully fail or
refuse:

(i) To establish or maintain any
record required by the Act or the
CWCR; or

(ii) To submit any report, notice, or
other information to the United States
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Government in accordance with the
Act or the CWCR; or

(iii) To permit access to or copying of
any record required to be established
or maintained by the Act or the CWCR,
including any record that is exempt
from disclosure under the Act or the
CWCR.

(b) Civil penalties—(1) Civil penalty for
refusal to permit entry or inspection. Any
person that is determined to have will-
fully failed or refused to permit entry
or inspection, or to have disrupted, de-
layed or otherwise impeded an author-
ized inspection, as set forth in para-
graph (a)(1) of this section, shall pay a
civil penalty in an amount not to ex-
ceed $25,000 for each violation. Each
day the violation continues constitutes
a separate violation.

(2) Civil penalty for failure to establish
or maintain records. Any person that is
determined to have willfully failed or
refused to establish or maintain any
record or submit any report, notice, or
other information required by the Act
or the CWCR, or to have willfully failed
or refused to permit access to or copy-
ing of any record, including any record
exempt from disclosure under the Act
or the CWCR as set forth in paragraph
(a)(2) of this section, shall pay a civil
penalty in an amount not to exceed
$5,000 for each violation.

(c) Criminal penalty. Any person that
knowingly violates the Act by willfully
failing or refusing to permit entry or
inspection authorized by the Act; or by
willfully disrupting, delaying or other-
wise impeding an inspection authorized
by the Act; or by willfully failing or re-
fusing to establish or maintain any re-
quired record, or to submit any re-
quired report, notice, or other informa-
tion; or by willfully failing or refusing
to permit access to or copying of any
record, including records exempt from
disclosure under the Act or the CWCR,
shall, in addition to or in lieu of any
civil penalty that may be imposed, be
fined under Title 18 of the United
States Code, be imprisoned for not
more than one year, or both.

(d) Denial of export privileges. Any per-
son in the United States or any U.S.
national may be subject to a denial of
export privileges after notice and op-
portunity for hearing pursuant to part
720 of the CWCR if that person has been

15 CFR Ch. VII (1-1-14 Edition)

convicted under Title 18, section 229 of
the United States Code.

§719.3 Violations of the IEEPA subject
to judicial enforcement pro-
ceedings.

(a) Violations—(1) Import restrictions
involving Schedule 1 chemicals. Except as
otherwise provided in §712.2 of the
CWCR, no person may import any
Schedule 1 chemical (See Supplement
No. 1 to part 712 of the CWCR) unless:

(i) The import is from a State Party;

(ii) The import is for research, med-
ical, pharmaceutical, or protective pur-
poses;

(iii) The import is in types and quan-
tities strictly limited to those that can
be justified for such purposes; and

(iv) The importing person has noti-
fied BIS not less than 45 calendar days
before the import pursuant to §712.6 of
the CWCR.

(2) Import restrictions involving Sched-
ule 2 chemicals. Except as otherwise
provided in §713.1 of the CWCR, no per-
son may, on or after April 29, 2000, im-
port any Schedule 2 chemical (see Sup-
plement No. 1 to part 713 of the CWCR)
from any destination other than a
State Party.

(b) Civil penalty. A civil penalty not
to exceed $50,000 may be imposed in ac-
cordance with this part on any person
for each violation of this section.?

(c) Criminal penalty. Whoever will-
fully violates paragraph (a)(1) or (2) of
this section shall, upon conviction, be
fined not more than $50,000, or, if a nat-
ural person, imprisoned for not more
than ten years, or both; and any offi-
cer, director, or agent of any corpora-
tion who Kknowingly participates in
such violation may be punished by like
fine, imprisonment, or both.?2

[71 FR 24929, Apr. 27, 2006, as amended at 72
FR 14410, Mar. 28, 2007]

1The maximum civil penalty allowed under

the International Emergency Economic Pow-
ers Act is $50,000 for any violation com-
mitted on or after October 23, 1996 (15 CFR
6.4(a)(5)).

2 Alternatively, sanctions may be imposed
under 18 U.S.C. 3571, a criminal code provi-
sion that establishes a maximum criminal
fine for a felony that is the greatest of: (1)
The amount provided by the statute that was
violated; (2) an amount not more than
$250,000 for an individual, or not more than
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§719.4 Violations and sanctions under
the Act not subject to proceedings
under the CWCR.

(a) Criminal penalties for development
or use of a chemical weapon. Any person
who violates 18 U.S.C. 229 shall be
fined, or imprisoned for any term of
years, or both. Any person who violates
18 U.S.C. 229 and by whose action the
death of another person is the result
shall be punished by death or impris-
oned for life.

(b) Civil penalty for development or use
of a chemical weapon. The Attorney
General may bring a civil action in the
appropriate TUnited States district
court against any person who violates
18 U.S.C. 229 and, upon proof of such
violation by a preponderance of the
evidence, such person shall be subject
to pay a civil penalty in an amount not
to exceed $100,000 for each such viola-
tion.

(c) Criminal forfeiture. (1) Any person
convicted under section 229A(a) of Title
18 of the United States Code shall for-
feit to the United States irrespective of
any provision of State law:

(i) Any property, real or personal,
owned, possessed, or used by a person
involved in the offense;

(ii) Any property constituting, or de-
rived from, and proceeds the person ob-
tained, directly or indirectly, as the re-
sult of such violation; and

(iii) Any of the property used in any
manner or part, to commit, or to facili-
tate the commission of, such violation.

(2) In lieu of a fine otherwise author-
ized by section 229A(a) of Title 18 of the
United States Code, a defendant who
derived profits or other proceeds from
an offense may be fined not more than
twice the gross profits or other pro-
ceeds.

(d) Injunction. (1) The United States
may, in a civil action, obtain an in-
junction against:

(i) The conduct prohibited under sec-
tion 229 or 229C of Title 18 of the United
States Code; or

(ii) The preparation or solicitation to
engage in conduct prohibited under
section 229 or 229D of Title 18 of the
United States Code.

$500,000 for an organization; or (3) an amount
based on gain or loss from the offense.

§719.5

(2) In addition, the United States
may, in a civil action, restrain any vio-
lation of section 306 or 405 of the Act,
or compel the taking of any action re-
quired by or under the Act or the Con-
vention.

§719.5 Initiation of
proceedings.

(a) Letter of intent to charge. The Di-
rector of the Office of Export Enforce-
ment, Bureau of Industry and Security,
may notify a respondent by letter of
the intent to charge. This letter of in-
tent to charge will advise a respondent
that BIS has conducted an investiga-
tion and intends to recommend that
the Secretary of State issue a Notice of
Violation and Assessment (NOVA). The
letter of intent to charge will be ac-
companied by a draft NOVA and pro-
posed order, and will give the respond-
ent a specified period of time to con-
tact BIS to discuss settlement of the
allegations set forth in the draft
NOVA. An administrative enforcement
proceeding is not initiated by a letter
of intent to charge. If the respondent
does not contact BIS within the speci-
fied time, or if the respondent requests
it, BIS will make its request for initi-
ation of an administrative enforcement
proceeding to the Secretary of State in
accordance with paragraph (b) of this
section.

(b) Request for Notice of Violation and
Assessment (NOVA). The Director of the
Office of Export Enforcement, Bureau
of Industry and Security, may request
that the Secretary of State initiate an
administrative enforcement proceeding
under this §719.56 and 22 CFR 103.7. If
the request is in accordance with appli-
cable law, the Secretary of State will
initiate an administrative enforcement
proceeding by issuing a NOVA. The Of-
fice of Chief Counsel shall serve the
NOVA as directed by the Secretary of
State.

(c) Content of NOVA. The NOVA shall
constitute a formal complaint, and will
set forth the basis for the issuance of
the proposed order. It will set forth the
alleged violation(s) and the essential
facts with respect to the alleged viola-
tion(s), reference the relevant statu-
tory, regulatory or other provisions,

administrative
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and state the amount of the civil pen-
alty to be assessed. The NOVA will in-
form the respondent of the right to re-
quest a hearing pursuant to §719.6 of
the CWCR, inform the respondent that
failure to request such a hearing shall
result in the proposed order becoming
final and unappealable on signature of
the Secretary of State, and provide
payment instructions. A copy of the
regulations that govern the adminis-
trative proceedings will accompany the
NOVA.

(d) Proposed order. A proposed order
shall accompany every NOVA, letter of
intent to charge, and draft NOVA. It
will briefly set forth the substance of
the alleged violation(s) and the statu-
tory, regulatory or other provisions
violated. It will state the amount of
the civil penalty to be assessed.

(e) Notice. Notice of the intent to
charge or of the initiation of formal
proceedings shall be given to the re-
spondent (or respondent’s agent for
service of process, or attorney) by
sending relevant documents, via first
class mail, facsimile, or by personal de-
livery.

§719.6 Request for hearing and an-
swer.

(a) Time to answer. If the respondent
wishes to contest the NOVA and pro-
posed order issued by the Secretary of
State, the respondent must request a
hearing in writing within 15 business
days from the postmarked date of the
NOVA. If the respondent requests a
hearing, the respondent must answer
the NOVA within 30 days from the date
of the request for hearing. The request
for hearing and answer must be filed
with the Administrative Law Judge
(ALJ), along with a copy of the NOVA
and proposed order, and served on the
Office of Chief Counsel, and any other
address(es) specified in the NOVA, in
accordance with §719.8 of the CWCR.

(b) Content of answer. The respond-
ent’s answer must be responsive to the
NOVA and proposed order, and must
fully set forth the nature of the re-
spondent’s defense(s). The answer must
specifically admit or deny each sepa-
rate allegation in the NOVA; if the re-
spondent is without knowledge, the an-
swer will so state and will operate as a
denial. Failure to deny or controvert a

15 CFR Ch. VII (1-1-14 Edition)

particular allegation will be deemed an
admission of that allegation. The an-
swer must also set forth any additional
or new matter the respondent contends
supports a defense or claim of mitiga-
tion. Any defense or partial defense not
specifically set forth in the answer
shall be deemed waived, and evidence
thereon may be refused, except for
good cause shown.

(c) English required. The request for
hearing, answer, and all other papers
and documentary evidence must be
submitted in English.

(d) Waiver. The failure of the respond-
ent to file a request for a hearing and
an answer within the times provided
constitutes a waiver of the respond-
ent’s right to appear and contest the
allegations set forth in the NOVA and
proposed order. If no hearing is re-
quested and no answer is provided, the
proposed order will be signed and be-
come final and unappealable.

§719.7

A respondent individual may appear
and participate in person, a corpora-
tion by a duly authorized officer or em-
ployee, and a partnership by a partner.
If a respondent is represented by coun-
sel, counsel shall be a member in good
standing of the bar of any State, Com-
monwealth or Territory of the United
States, or of the District of Columbia,
or be licensed to practice law in the
country in which counsel resides, if not
the United States. The U.S. Govern-
ment will be represented by the Office
of Chief Counsel. A respondent person-
ally, or through counsel or other rep-
resentative who has the power of attor-
ney to represent the respondent, shall
file a notice of appearance with the
ALJ, or, in cases where settlement ne-
gotiations occur before any filing with
the ALJ, with the Office of Chief Coun-
sel.

Representation.

§719.8 Filing and service of papers
other than the NOVA.

(a) Filing. All papers to be filed with
the ALJ shall be addressed to ‘“CWC
Administrative Enforcement Pro-
ceedings’ at the address set forth in
the NOVA, or such other place as the
ALJ may designate. Filing by United
States mail (first class postage pre-
paid), by express or equivalent parcel
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delivery service, via facsimile, or by
hand delivery, is acceptable. Filing
from a foreign country shall be by air-
mail or via facsimile. A copy of each
paper filed shall be simultaneously
served on all parties.

(b) Service. Service shall be made by
United States mail (first class postage
prepaid), by express or equivalent par-
cel delivery service, via facsimile, or
by hand delivery of one copy of each
paper to each party in the proceeding.
The Department of State is a party to
cases under the CWCR, but will be rep-
resented by the Office of Chief Counsel.
Therefore, service on the government
party in all proceedings shall be ad-
dressed to Office of Chief Counsel for
Industry and Security, U.S. Depart-
ment of Commerce, 14th Street and
Constitution Avenue, NW., Room H-
3839, Washington, DC 20230, or sent via
facsimile to (202) 482-0085. Service on a
respondent shall be to the address to
which the NOVA and proposed order
was sent, or to such other address as
the respondent may provide. When a
party has appeared by counsel or other
representative, service on counsel or
other representative shall constitute
service on that party.

(c) Date. The date of filing or service
is the day when the papers are depos-
ited in the mail or are delivered in per-
son, by delivery service, or by fac-
simile. Refusal by the person to be
served, or by the person’s agent or at-
torney, of service of a document or
other paper will be considered effective
service of the document or other paper
as of the date of such refusal.

(d) Certificate of service. A certificate
of service signed by the party making
service, stating the date and manner of
service, shall accompany every paper,
other than the NOVA and proposed
order, filed and served on the parties.

(e) Computation of time. In computing
any period of time prescribed or al-
lowed by this part, the day of the act,
event, or default from which the des-
ignated period of time begins to run is
not to be included. The last day of the
period so computed is to be included
unless it is a Saturday, a Sunday, or a
legal holiday (as defined in Rule 6(a) of
the Federal Rules of Civil Procedure),
in which case the period runs until the
end of the next day which is neither a

§719.10

Saturday, a Sunday, nor a legal holi-
day. Intermediate Saturdays, Sundays,
and legal holidays are excluded from
the computation when the period of
time prescribed or allowed is 7 days or
less.

§719.9 Summary decision.

The ALJ may render a summary de-
cision disposing of all or part of a pro-
ceeding on the motion of any party to
the proceeding, provided that there is
no genuine issue as to any material
fact and the party is entitled to sum-
mary decision as a matter of law.

§719.10 Discovery.

(a) General. The parties are encour-
aged to engage in voluntary discovery
regarding any matter, not privileged,
which is relevant to the subject matter
of the pending proceeding. The provi-
sions of the Federal Rules of Civil Pro-
cedure relating to discovery apply to
the extent consistent with this part
and except as otherwise provided by
the ALJ or by waiver or agreement of
the parties. The ALJ may make any
order which justice requires to protect
a party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense. These orders may in-
clude limitations on the scope, method,
time and place of discovery, and provi-
sions for protecting the confidentiality
of classified or otherwise sensitive in-
formation, including Confidential Busi-
ness Information (CBI) as defined by
the Act.

(b) Interrogatories and requests for ad-
mission or production of documents. A
party may serve on any party interrog-
atories, requests for admission, or re-
quests for production of documents for
inspection and copying, and a party
concerned may apply to the ALJ for
such enforcement or protective order
as that party deems warranted with re-
spect to such discovery. The service of
a discovery request shall be made at
least 20 days before the scheduled date
of the hearing unless the ALJ specifies
a shorter time period. Copies of inter-
rogatories, requests for admission and
requests for production of documents
and responses thereto shall be served
on all parties and a copy of the certifi-
cate of service shall be filed with the
ALJ. Matters of fact or law of which
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admission is requested shall be deemed
admitted unless, within a period des-
ignated in the request (at least 10 days
after service, or within such additional
time as the ALJ may allow), the party
to whom the request is directed serves
upon the requesting party a sworn
statement either denying specifically
the matters of which admission is re-
quested or setting forth in detail the
reasons why the party to whom the re-
quest is directed cannot truthfully ei-
ther admit or deny such matters.

(c) Depositions. Upon application of a
party and for good cause shown, the
ALJ may order the taking of the testi-
mony of any person by deposition and
the production of specified documents
or materials by the person at the depo-
sition. The application shall state the
purpose of the deposition and set forth
the facts sought to be established
through the deposition.

(d) Enforcement. The ALJ may order a
party to answer designated questions,
to produce specified documents or
things or to take any other action in
response to a proper discovery request.
If a party does not comply with such an
order, the ALJ may make a determina-
tion or enter any order in the pro-
ceeding as the ALJ deems reasonable
and appropriate. The ALJ may strike
related charges or defenses in whole or
in part or may take particular facts re-
lating to the discovery request to
which the party failed or refused to re-
spond as being established for purposes
of the proceeding in accordance with
the contentions of the party seeking
discovery. In addition, enforcement by
any district court of the United States
in which venue is proper may be sought
as appropriate.

§719.11 Subpoenas.

(a) Issuance. Upon the application of
any party, supported by a satisfactory
showing that there is substantial rea-
son to believe that the evidence would
not otherwise be available, the ALJ
may issue subpoenas to any person re-
quiring the attendance and testimony
of witnesses and the production of such
books, records or other documentary or
physical evidence for the purpose of the
hearing, as the ALJ deems relevant
and material to the proceedings, and
reasonable in scope. Witnesses shall be

15 CFR Ch. VII (1-1-14 Edition)

paid the same fees and mileage that are
paid to witnesses in the courts of the
United States. In case of contempt,
challenge or refusal to obey a subpoena
served upon any person pursuant to
this paragraph, any district court of
the United States, in which venue is
proper, has jurisdiction to issue an
order requiring any such person to
comply with such subpoena. Any fail-
ure to obey such order of the court is
punishable by the court as a contempt
thereof.

(b) Service. Subpoenas issued by the
ALJ may be served by any of the meth-
ods set forth in §719.8(b) of the CWCR.

(c) Timing. Applications for sub-
poenas must be submitted at least 10
days before the scheduled hearing or
deposition, unless the ALJ determines,
for good cause shown, that extraor-
dinary circumstances warrant a short-
er time.

§719.12 Matters protected against dis-
closure.

(a) Protective measures. The ALJ may
limit discovery or introduction of evi-
dence or issue such protective or other
orders as in the ALJ’s judgment may
be needed to prevent undue disclosure
of classified or sensitive documents or
information, including Confidential
Business Information as defined by the
Act. Where the ALJ determines that
documents containing classified or sen-
sitive matter must be made available
to a party in order to avoid prejudice,
the ALJ may direct the other party to
prepare an unclassified and nonsen-
sitive summary or extract of the docu-
ments. The ALJ may compare the ex-
tract or summary with the original to
ensure that it is supported by the
source document and that it omits
only so much as must remain undis-
closed. The summary or extract may be
admitted as evidence in the record.

(b) Arrangements for access. If the ALJ
determines that the summary proce-
dure outlined in paragraph (a) of this
section 1is unsatisfactory, and that
classified or otherwise sensitive matter
must form part of the record in order
to avoid prejudice to a party, the ALJ
may provide the parties opportunity to
make arrangements that permit a
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party or a representative to have ac-
cess to such matter without compro-
mising sensitive information. Such ar-
rangements may include obtaining se-
curity clearances or giving counsel for
a party access to sensitive information
and documents subject to assurances
against further disclosure, including a
protective order, if necessary.

§719.13 Prehearing conference.

(a) On the ALJ’s own motion, or on
request of a party, the ALJ may direct
the parties to participate in a pre-
hearing conference, either in person or
by telephone, to consider:

(1) Simplification of issues;

(2) The necessity or desirability of
amendments to pleadings;

(3) Obtaining stipulations of fact and
of documents to avoid unnecessary
proof; or

(4) Such other matters as may expe-
dite the disposition of the proceedings.

(b) The ALJ may order the con-
ference proceedings to be recorded elec-
tronically or taken by a reporter, tran-
scribed and filed with the ALJ.

(c) If a prehearing conference is im-
practicable, the ALJ may direct the
parties to correspond with the ALJ to
achieve the purposes of such a con-
ference.

(d) The ALJ will prepare a summary
of any actions agreed on or taken pur-
suant to this section. The summary
will include any written stipulations or
agreements made by the parties.

§719.14 Hearings.

(a) Scheduling. Upon receipt of a writ-
ten and dated request for a hearing, the
ALJ shall, by agreement with all the
parties or upon notice to all parties of
at least 30 days, schedule a hearing. All
hearings will be held in Washington,
DC, unless the ALJ determines, for
good cause shown, that another loca-
tion would better serve the interest of
justice.

(b) Hearing procedure. Hearings will
be conducted in a fair and impartial
manner by the ALJ. All hearings will
be closed, unless the ALJ for good
cause shown determines otherwise. The
rules of evidence prevailing in courts of
law do not apply, and all evidentiary
material deemed by the ALJ to be rel-
evant and material to the proceeding

§719.16

and not unduly repetitious will be re-
ceived and given appropriate weight,
except that any evidence of settlement
which would be excluded under Rule 408
of the Federal Rules of Evidence is not
admissible. Witnesses will testify
under oath or affirmation, and shall be
subject to cross-examination.

(c) Testimony and record. (1) A ver-
batim record of the hearing and of any
other oral proceedings will be taken by
reporter or by electronic recording, and
filed with the ALJ. If any party wishes
to obtain a written copy of the tran-
script, that party shall pay the costs of
transcription. The parties may share
the costs if both wish a transcript.

(2) Upon such terms as the ALJ
deems just, the ALJ may direct that
the testimony of any person be taken
by deposition and may admit an affi-
davit or declaration as evidence, pro-
vided that any affidavits or declara-
tions have been filed and served on the
parties sufficiently in advance of the
hearing to permit a party to file and
serve an objection thereto on the
grounds that it is necessary that the
affiant or declarant testify at the hear-
ing and be subject to cross-examina-
tion.

(d) Failure to appear. If a party fails
to appear in person or by counsel at a
scheduled hearing, the hearing may
nevertheless proceed. The party’s fail-
ure to appear will not affect the valid-
ity of the hearing or any proceeding or
action taken thereafter.

§719.15 Procedural stipulations.

Unless otherwise ordered and subject
to §719.16 of the CWCR, a written stipu-
lation agreed to by all parties and filed
with the ALJ will modify the proce-
dures established by this part.

§719.16 Extension of time.

The parties may extend any applica-
ble time limitation by stipulation filed
with the ALJ before the time limita-
tion expires, or the ALJ may, on the
ALJ’s own initiative or upon applica-
tion by any party, either before or
after the expiration of any applicable
time limitation, extend the time , ex-
cept that the requirement that a hear-
ing be demanded within 15 days, and
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the requirement that a final agency de-
cision be made within 30 days, may not
be modified.

§719.17 Post-hearing submissions.

All parties shall have the oppor-
tunity to file post-hearing submissions
that may include findings of fact and
conclusions of law, supporting evidence
and legal arguments, exceptions to the
ALJ’s rulings or to the admissibility of
evidence, and proposed orders and set-
tlements.

§719.18

(a) Initial decision. After considering
the entire record in the case, the ALJ
will issue an initial decision based on a
preponderance of the evidence. The de-
cision will include findings of fact, con-
clusions of law, and a decision based
thereon as to whether the respondent
has violated the Act. If the ALJ finds
that the evidence of record is insuffi-
cient to sustain a finding that a viola-
tion has occurred with respect to one
or more allegations, the ALJ shall
order dismissal of the allegation(s) in
whole or in part, as appropriate. If the
ALJ finds that one or more violations
have been committed, the ALJ shall
issue an order imposing administrative
sanctions.

(b) Factors considered in assessing pen-
alties. In determining the amount of a
civil penalty, the ALJ shall take into
account the nature, circumstances, ex-
tent and gravity of the violation(s),
and, with respect to the respondent,
the respondent’s ability to pay the pen-
alty, the effect of a civil penalty on the
respondent’s ability to continue to do
business, the respondent’s history of
prior violations, the respondent’s de-
gree of culpability, the existence of an
internal compliance program, and such
other matters as justice may require.

(c) Certification of initial decision. The
ALJ shall immediately certify the ini-
tial decision and order to the Executive
Director of the Office of Legal Adviser,
U.S. Department of State, 2201 C
Street, NW., Room 5519, Washington,
DC 20520, to the Office of Chief Counsel
at the address in §719.8, and to the re-
spondent, by personal delivery or over-
night mail.

(d) Review of initial decision. The ini-
tial decision shall become the final

Decisions.
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agency decision and order unless, with-
in 30 days, the Secretary of State modi-
fies or vacates it, with or without con-
ditions, in accordance with 22 CFR
103.8.

§719.19 Settlement.

(a) Settlements before issuance of a
NOVA. When the parties have agreed to
a settlement of the case, the Director
of the Office of Export Enforcement
will recommend the settlement to the
Secretary of State, forwarding a pro-
posed settlement agreement and order,
which, in accordance with 22 CFR
103.9(a), the Secretary of State will ap-
prove and sign if the recommended set-
tlement is in accordance with applica-
ble law.

(b) Settlements following issuance of a
NOVA. The parties may enter into set-
tlement negotiations at any time dur-
ing the time a case is pending before
the ALJ. If necessary, the parties may
extend applicable time limitations or
otherwise request that the ALJ stay
the proceedings while settlement nego-
tiations continue. When the parties
have agreed to a settlement of the
case, the Office of Chief Counsel will
recommend the settlement to the Sec-
retary of State, forwarding a proposed
settlement agreement and order,
which, in accordance with 22 CFR
103.9(b), the Secretary will approve and
sign if the recommended settlement is
in accordance with applicable law.

(c) Settlement scope. Any respondent
who agrees to an order imposing any
administrative sanction does so solely
for the purpose of resolving the claims
in the administrative enforcement pro-
ceeding brought under this part. This
reflects the fact that the government
officials involved have neither the au-
thority nor the responsibility for initi-
ating, conducting, settling, or other-
wise disposing of criminal proceedings.
That authority and responsibility are
vested in the Attorney General and the
Department of Justice.

(d) Finality. Cases that are settled
may not be reopened or appealed.
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§719.20 Record for decision.

(a) The record. The transcript of hear-
ings, exhibits, rulings, orders, all pa-
pers and requests filed in the pro-
ceedings, and, for purposes of any ap-
peal under §719.18 or under 22 CFR
103.8, the decision of the ALJ and such
submissions as are provided for under
§719.18 or 22 CFR 103.8 will constitute
the record and the exclusive basis for
decision. When a case is settled, the
record will consist of any and all of the
foregoing, as well as the NOVA or draft
NOVA, settlement agreement, and
order.

(b) Restricted access. On the ALJ’s
own motion, or on the motion of any
party, the ALJ may direct that there
be a restricted access portion of the
record for any material in the record to
which public access is restricted by law
or by the terms of a protective order
entered in the proceedings. A party
seeking to restrict access to any por-
tion of the record is responsible, prior
to the close of the proceeding, for sub-
mitting a version of the document(s)
proposed for public availability that
reflects the requested deletion. The re-
stricted access portion of the record
will be placed in a separate file and the
file will be clearly marked to avoid im-
proper disclosure and to identify it as a
portion of the official record in the
proceedings. The ALJ may act at any
time to permit material that becomes
declassified or unrestricted through
passage of time to be transferred to the
unrestricted access portion of the
record.

(c) Availability of documents—(1)
Scope. All NOVAs and draft NOVAs, an-
swers, settlement agreements, deci-
sions and orders disposing of a case will
be displayed on the BIS Freedom of In-
formation Act (FOIA) Web site, at
hitp://www.bis.doc.gov/foia, which is
maintained by the Office of Adminis-
tration, Bureau of Industry and Secu-
rity, U.S. Department of Commerce.
This office does not maintain a sepa-
rate inspection facility. The complete
record for decision, as defined in para-
graphs (a) and (b) of this section will be
made available on request.

(2) Timing. The record for decision
will be available only after the final
administrative disposition of a case.
Parties may seek to restrict access to

§720.1

any portion of the record under para-
graph (b) of this section.

§719.21 Payment of final assessment.

(a) Time for payment. Full payment of
the civil penalty must be made within
30 days of the effective date of the
order or within such longer period of
time as may be specified in the order.
Payment shall be made in the manner
specified in the NOVA.

(b) Enforcement of order. The govern-
ment party may, through the Attorney
General, file suit in an appropriate dis-
trict court if necessary to enforce com-
pliance with a final order issued under
the CWCR. This suit will include a
claim for interest at current prevailing
rates from the date payment was due
or ordered.

(c) Offsets. The amount of any civil
penalty imposed by a final order may
be deducted from any sum(s) owed by
the United States to a respondent.

§719.22 Reporting a violation.

If a person learns that a violation of
the Convention, the Act, or the CWCR
has occurred or may occur, that person
may notify: Office of Export Enforce-
ment, Bureau of Industry and Security,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Room H-4520, Washington, DC 20230;
Tel: (202) 482-1208; Facsimile: (202) 482—
0964.

PART 720—DENIAL OF EXPORT
PRIVILEGES

Sec.

720.1 Denial of export privileges for convic-
tions under 18 U.S.C. 229.

720.2 Initiation of administrative action de-
nying export privileges.

720.3 Final decision on administrative ac-
tion denying export privileges.

720.4 Effect of denial.

AUTHORITY: 22 U.S.C. 6701 et seq.; E.O. 13128,
64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

§720.1 Denial of export privileges for
convictions under 18 U.S.C. 229.

Any person in the United States or
any U.S. national may be denied export
privileges after notice and opportunity

197



§720.2

for hearing if that person has been con-
victed under Title 18, Section 229 of the
United States Code of knowingly:

(a) Developing, producing, otherwise
acquiring, transferring directly or indi-
rectly, receiving, stockpiling, retain-
ing, owning, possessing, or using, or
threatening to use, a chemical weapon;
or

(b) Assisting or inducing, in any way,
any person to violate paragraph (a) of
this section, or attempting or con-
spiring to violate paragraph (a) of this
section.

§720.2 Initiation of administrative ac-
tion denying export privileges.

(a) Notice. BIS will notify any person
convicted under Section 229, Title 18,
United States Code, of BIS’s intent to
deny that person’s export privileges.
The notification letter shall reference
the person’s conviction, specify the
number of years for which BIS intends
to deny export privileges, set forth the
statutory and regulatory authority for
the action, state whether the denial
order will be standard or non-standard
pursuant to Supplement No. 1 to part
764 of the Export Administration Regu-
lations (156 CFR parts 730 through 774),
and provide that the person may re-
quest a hearing before the Administra-
tive Law Judge within 30 days from the
date of the notification letter.

(b) Waiver. The failure of the notified
person to file a request for a hearing
within the time provided constitutes a
waiver of the person’s right to contest
the denial of export privileges that BIS
intends to impose.

(c) Order of Assistant Secretary. If no
hearing is requested, the Assistant Sec-
retary for Export Enforcement will
order that export privileges be denied
as indicated in the notification letter.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78183, Dec. 22, 2008]

§720.3 Final decision on administra-
tive action denying export privi-
leges.

(a) Hearing. Any hearing that is
granted by the ALJ shall be conducted
in accordance with the procedures set
forth in §719.14 of the CWCR.

(b) Initial decision and order. After
considering the entire record in the
proceeding, the ALJ will issue an ini-
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tial decision and order, based on a pre-
ponderance of the evidence. The ALJ
may consider factors such as the seri-
ousness of the criminal offense that is
the basis for conviction, the nature and
duration of the criminal sanctions im-
posed, and whether the person has un-
dertaken any corrective measures. The
ALJ may dismiss the proceeding if the
evidence is insufficient to sustain a de-
nial of export privileges, or may issue
an order imposing a denial of export
privileges for the length of time the
ALJ deems appropriate. An order deny-
ing export privileges may be standard
or non-standard, as provided in Supple-
ment No. 1 to part 764 of the Export
Administration Regulations (15 CFR
parts 730 through 774). The initial deci-
sion and order will be served on each
party, and will be published in the FED-
ERAL REGISTER as the final decision of
BIS 30 days after service, unless an ap-
peal is filed in accordance with para-
graph (c) of this section.

(c) Grounds for appeal. (1) A party
may, within 30 days of the ALJ’s ini-
tial decision and order, petition the
Under Secretary, Bureau of Industry
and Security, for review of the initial
decision and order. A petition for re-
view must be filed with the Office of
Under Secretary, Bureau of Industry
and Security, Department of Com-
merce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230,
and shall be served on the Office of
Chief Counsel for Industry and Secu-
rity or on the respondent. Petitions for
review may be filed only on one or
more of the following grounds:

(i) That a necessary finding of fact is
omitted, erroneous or unsupported by
substantial evidence of record;

(ii) That a necessary legal conclusion
or finding is contrary to law;

(iii) That prejudicial procedural error
occurred; or

(iv) That the decision or the extent of
sanctions is arbitrary, capricious or an
abuse of discretion.

(2) The appeal must specify the
grounds on which the appeal is based
and the provisions of the order from
which the appeal was taken.

(d) Appeal procedure. The Under Sec-
retary, Bureau of Industry and Secu-
rity, normally will not hold hearings or
entertain oral arguments on appeals. A
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full written statement in support of
the appeal must be filed with the ap-
peal and be simultaneously served on
all parties, who shall have 30 days from
service to file a reply. At his/her discre-
tion, the Under Secretary may accept
new submissions, but will not ordi-
narily accept those submissions filed
more than 30 days after the filing of
the reply to the appellant’s first sub-
mission.

(e) Decisions. The Under Secretary’s
decision will be in writing and will be
accompanied by an order signed by the
Under Secretary, Bureau of Industry
and Security, giving effect to the deci-
sion. The order may either dispose of
the case by affirming, modifying or re-
versing the order of the ALJ, or may
refer the case back to the ALJ for fur-
ther proceedings. Any order that im-
poses a denial of export privileges will
be published in the FEDERAL REGISTER.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78183, Dec. 22, 2008]

§720.4 Effect of denial.

Any person denied export privileges
pursuant to this part shall be consid-
ered a ‘‘person denied export privi-
leges’ for purposes of the Export Ad-
ministration Regulations (EAR) (15
CFR parts 730 through 774). Orders de-
nying export privileges pursuant to
Parts 764 and 766 of the EAR are pub-
lished in the FEDERAL REGISTER when
they are issued and are legally control-
ling documents in accordance with
their terms. BIS maintains unofficial
compilations of persons denied export
privileges on its Web site.

[71 FR 24929, Apr. 27, 2006, as amended at 73
FR 78183, Dec. 22, 2008]

PART 721—INSPECTION OF
RECORDS AND RECORDKEEPING

Sec.

721.1 Inspection of records.

721.2 Recordkeeping.

721.3 Destruction or disposal of records.

AUTHORITY: 22 U.S.C. 6701 et seq.; E.O. 13128,
64 FR 36703, 3 CFR 1999 Comp., p. 199.

SOURCE: 71 FR 24929, Apr. 27, 2006, unless
otherwise noted.

§721.2

§721.1 Inspection of records.

Upon request by BIS or any other
agency of competent jurisdiction, you
must permit access to and copying of
any record relating to compliance with
the requirements of the CWCR. This re-
quires that you make available the
equipment and, if necessary, knowl-
edgeable personnel for locating, read-
ing, and reproducing any record.

§721.2 Recordkeeping.

(a) Requirements. Each person, facil-
ity, plant site or trading company re-
quired to submit a declaration, report,
or advance notification under parts 712
through 715 of the CWCR must retain
all supporting materials and docu-
mentation used by a unit, plant, facil-
ity, plant site or trading company to
prepare such declaration, report, or ad-
vance notification to determine pro-
duction, processing, consumption, ex-
port or import of chemicals. Each facil-
ity subject to inspection under Part 716
of the CWCR must retain all sup-
porting materials and documentation
associated with the movement into,
around, and from the facility of de-
clared chemicals and their feedstock or
any product chemicals formed from
such chemicals and feedstock. In the
event that a declared facility is sold,
the previous owner of the facility must
retain all such supporting materials
and documentation that were not
transferred to the current owner of the
facility (e.g., as part of the contract in-
volving the sale of the facility)—other-
wise, the current owner of the facility
is responsible for retaining such sup-
porting materials and documentation.
Whenever the previous owner of a de-
clared facility retains such supporting
materials and documentation, the
owner must inform BIS of any subse-
quent change in address or other con-
tact information, so that BIS will be
able to contact the previous owner of
the facility, to arrange for access to
such records, if BIS deems them rel-
evant to inspection activities involving
the facility (see §716.4 of the CWCR).

(b) Five year retention period. All sup-
porting materials and documentation
required to be kept under paragraph (a)
of this section must be retained for five
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years from the due date of the applica-
ble declaration, report, or advance no-
tification, or for five years from the
date of submission of the applicable
declaration, report or advance notifica-
tion, whichever is later. Due dates for
declarations, reports and advance noti-
fications are provided in parts 712
through 715 of the CWCR.

(c) Location of records. If a facility is
subject to inspection under part 716 of
the CWCR, records retained under this
section must be maintained at the fa-
cility or must be accessible electroni-
cally at the facility for purposes of in-
spection of the facility by Inspection
Teams. If a facility is not subject to in-
spection under part 716 of the CWCR,
records retained under this section
may be maintained either at the facil-
ity subject to a declaration, report, or
advance notification requirement, or
at a remote location, but all records
must be accessible to any authorized
agent, official or employee of the U.S.
Government under §721.1 of the CWCR.

(d) Reproduction of original records. (1)
You may maintain reproductions in-
stead of the original records provided
all of the requirements of paragraph (b)
of this section are met.

(2) If you must maintain records
under this part, you may use any pho-
tostatic, miniature photographic,
micrographic, automated archival stor-
age, or other process that completely,
accurately, legibly and durably repro-
duces the original records (whether on
paper, microfilm, or through electronic
digital storage techniques). The proc-
ess must meet all of the following re-
quirements, which are applicable to all
systems:

(1) The system must be capable of re-
producing all records on paper.

(ii) The system must record and be
able to reproduce all marks, informa-
tion, and other characteristics of the
original record, including both obverse
and reverse sides (unless blank) of
paper documents in legible form.

(iii) When displayed on a viewer,
monitor, or reproduced on paper, the
records must exhibit a high degree of
legibility and readability. For purposes
of this section, legible and legibility
mean the quality of a letter or numeral
that enable the observer to identify it
positively and quickly to the exclusion

15 CFR Ch. VII (1-1-14 Edition)

of all other letters or numerals. Read-
able and readability mean the quality
of a group of letters or numerals being
recognized as complete words or num-
bers.

(iv) The system must preserve the
initial image (including both obverse
and reverse sides, unless blank, of
paper documents) and record all
changes, who made them and when
they were made. This information
must be stored in such a manner that
none of it may be altered once it is ini-
tially recorded.

(v) You must establish written proce-
dures to identify the individuals who
are responsible for the operation, use
and maintenance of the system.

(vi) You must keep a record of where,
when, by whom, and on what equip-
ment the records and other informa-
tion were entered into the system.

(3) Requirements applicable to a system
based on digital images. For systems
based on the storage of digital images,
the system must provide accessibility
to any digital image in the system. The
system must be able to locate and re-
produce all records according to the
same criteria that would have been
used to organize the records had they
been maintained in original form.

(4) Requirements applicable to a system
based on photographic processes. For sys-
tems based on photographic, photo-
static, or miniature photographic proc-
esses, the records must be maintained
according to an index of all records in
the system following the same criteria
that would have been used to organize
the records had they been maintained
in original form.

[71 FR 24929, Apr. 27, 2006, as amended at 72
FR 14410, Mar. 28, 2007]

§721.83 Destruction or
records.

If BIS or other authorized U.S. gov-
ernment agency makes a formal or in-
formal request for a certain record or
records, such record or records may not
be destroyed or disposed of without the
written authorization of the requesting
entity.

disposal of
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PART 722_|NTERPRETAT|ONS plicability of decisions by the Organization

[RESERVED] fg}ct\%e) Prohibition of Chemical Weapons
NoOTE: This part is reserved for interpreta- PARTS 723_729 [RESERVED]

tions of parts 710 through 721 and also for ap-
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SUBCHAPTER C—EXPORT ADMINISTRATION REGULATIONS

PART 730—GENERAL
INFORMATION

Sec.

730.1 What these regulations cover.

730.2 Statutory authority.

730.3 ‘“‘Dual use” and other types of items
subject to the EAR.

730.4 Other control agencies and depart-
ments.

730.5 Coverage of more than exports.

730.6 Control purposes.

730.7 License requirements and exceptions.

730.8 How to proceed and where to get help.

730.9 Organization of the Bureau of Industry
and Security.

730.10 Advisory information.

SUPPLEMENT NO. 1 TO PART 730—INFORMATION
COLLECTION REQUIREMENTS UNDER THE
PAPERWORK REDUCTION AcCT: OMB CON-
TROL NUMBERS

SUPPLEMENT NO. 2 TO PART 730—TECHNICAL
ADVISORY COMMITTEES

SUPPLEMENT NO. 3 TO PART 730—OTHER U.S.
GOVERNMENT DEPARTMENTS AND AGEN-
CIES WITH EXPORT CONTROL RESPONSIBIL-
ITIES

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 2151 note; 22
U.S.C. 3201 et seq.; 22 U.S.C. 6004; 30 U.S.C.
185(s), 185(u); 42 U.S.C. 2139a; 42 U.S.C. 6212; 43
U.S.C. 1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5;
22 U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O. 11912,
41 FR 156825, 3 CFR, 1976 Comp., p. 114; E.O.
12002, 42 FR 35623, 3 CFR, 1977 Comp., p. 133;
E.O. 12058, 43 FR 20947, 3 CFR, 1978 Comp., p.
179; E.O. 12214, 45 FR 29783, 3 CFR, 1980
Comp., p. 266; E.O. 12851, 58 FR 33181, 3 CFR,
1993 Comp., p. 608; E.O. 12854, 58 FR 36587, 3
CFR, 1993 Comp., p. 179; E.O. 12918, 59 FR
28205, 3 CFR, 1994 Comp., p. 899; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p. 356;
E.O. 12981, 60 FR 62981, 3 CFR, 1995 Comp., b.
419; E.O. 13020, 61 FR 54079, 3 CFR, 1996
Comp., p. 219; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O. 13224, 66
FR 49079, 3 CFR, 2001 Comp., p. 786; E.O.
13338, 69 FR 26751, 3 CFR, 2004 Comp., p 168;
E.O. 13637 of March 8, 2013, 78 FR 16129
(March 13, 2013); Notice of January 17, 2013, 78
FR 4303 (January 22, 2013); Notice of May 7,
2013, 78 FR 27301 (May 9, 2013); Notice of Au-
gust 8, 2013, 78 FR 49107 (August 12, 2013); No-
tice of September 18, 2013, 78 FR 58151 (Sep-
tember 20, 2013); Notice of November 7, 2013,
78 FR 67289 (November 12, 2013).

SOURCE: 61 FR 12734, Mar. 25, 1996, unless
otherwise noted.

§730.1 What these regulations cover.

In this part, references to the Export
Administration Regulations (EAR) are
references to 15 CFR chapter VII, sub-
chapter C. The EAR are issued by the
United States Department of Com-
merce, Bureau of Industry and Secu-
rity (BIS) under laws relating to the
control of certain exports, reexports,
and activities. In addition, the EAR
implement antiboycott law provisions
requiring regulations to prohibit speci-
fied conduct by United States persons
that has the effect of furthering or sup-
porting boycotts fostered or imposed
by a country against a country friendly
to United States. Supplement No. 1 to
part 730 lists the control numbers as-
signed to information collection re-
quirements under the EAR by the Of-
fice of Management and Budget pursu-
ant to the Paperwork Reduction Act of
1995.

§730.2 Statutory authority.

The EAR have been designed pri-
marily to implement the Export Ad-
ministration Act of 1979, as amended,
50 U.S.C. app. 2401-2420 (EAA). There
are numerous other legal authorities
underlying the EAR. These are listed
in the FEDERAL REGISTER documents
promulgating the EAR and at the be-
ginning of each part of the EAR in the
Code of Federal Regulations (CFR).
From time to time, the President has
exercised authority under the Inter-
national Emergency Economic Powers
Act with respect to the EAR (50 U.S.C.
1701-1706 (IEEPA)). The EAA is not per-
manent legislation, and when it has
lapsed, Presidential executive orders
under IEEPA have directed and author-
ized the continuation in force of the
EAR.

§730.3 “Dual use” and other types of
items subject to the EAR.

The term ‘‘dual use’ is often used to
describe the types of items subject to
the EAR. A ‘“‘dual-use’ item is one that
has civil applications as well as ter-
rorism and military or weapons of
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mass destruction (WMD)-related appli-
cations. The precise description of
what is ‘‘subject to the EAR” is in
§734.3, which does not limit the EAR to
controlling only dual-use items. In es-
sence, the EAR control any item war-
ranting control that is not exclusively
controlled for export, reexport, or
transfer (in-country) by another agen-
cy of the U.S. Government or otherwise
excluded from being subject to the
EAR pursuant to §734.3(b) of the EAR.
Thus, items subject to the EAR include
purely civilian items, items with both
civil and military, terrorism or poten-
tial WMD-related applications, and
items that are exclusively used for
military applications but that do not
warrant control under the Inter-
national Traffic in Arms Regulations
(ITAR) (22 CFR parts 120 et seq.).

[78 FR 22705, Apr. 16, 2013]

§730.4 Other control agencies and de-
partments.

In addition to the departments and
agencies mentioned in §730.3 of this
part, other departments and agencies
have jurisdiction over certain narrower
classes of exports and reexports. These
include the Department of Treasury’s
Office of Foreign Assets Control
(OFAC), which administers controls
against certain countries that are the
object of sanctions affecting not only
exports and reexports, but also imports
and financial dealings. For your con-
venience, Supplement No. 3 to part 730
identifies other departments and agen-
cies with regulatory jurisdiction over
certain types of exports and reexports.
This is not a comprehensive list, and
the brief descriptions are only gen-
erally indicative of the types of con-
trols administered and/or enforced by
each agency.

§730.5 Coverage of more than exports.

The core of the export control provi-
sions of the EAR concerns exports from
the United States. You will find, how-
ever, that some provisions give broad
meaning to the term ‘‘export’, apply
to transactions outside of the United
States, or apply to activities other
than exports.

(a) Reexports. Commodities, software,
and technology that have been ex-
ported from the United States are gen-

§730.6

erally subject to the EAR with respect
to reexport. Many such reexports, how-
ever, may go to many destinations
without a license or will qualify for an
exception from licensing requirements.

(b) Foreign products. In some cases,
authorization to export technology
from the United States will be subject
to assurances that items produced
abroad that are the direct product of
that technology will not be exported to
certain destinations without authoriza-
tion from BIS.

(c) Scope of “‘exports’. Certain actions
that you might not regard as an ‘‘ex-
port” in other contexts do constitute
an export subject to the EAR. The re-
lease of technology to a foreign na-
tional in the United States through
such means as demonstration or oral
briefing is deemed an export. Other ex-
amples of exports under the EAR in-
clude the return of foreign equipment
to its country of origin after repair in
the United States, shipments from a
U.S. foreign trade zone, and the elec-
tronic transmission of non-public data
that will be received abroad.

(d) U.S. person activities. To counter
the proliferation of weapons of mass
destruction, the EAR restrict the in-
volvement of “United States persons”
anywhere in the world in exports of
foreign-origin items, or in providing
services or support, that may con-
tribute to such proliferation.

[61 FR 12734, Mar. 25, 1996, as amended at 61
FR 68577, Dec. 30, 1996; 74 FR 52882, Oct. 15,
2009]

§730.6 Control purposes.

The export control provisions of the
EAR are intended to serve the national
security, foreign policy, nonprolifera-
tion of weapons of mass destruction,
and other interests of the United
States, which in many cases are re-
flected in international obligations or
arrangements. Some controls are de-
signed to restrict access to items sub-
ject to the EAR by countries or persons
that might apply such items to uses in-
imical to U.S. interests. These include
controls designed to stem the prolifera-
tion of weapons of mass destruction
and controls designed to limit the mili-
tary and terrorism support capability
of certain countries. The effectiveness
of many of the controls under the EAR
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is enhanced by their being maintained
as part of multilateral control arrange-
ments. Multilateral export control co-
operation is sought through arrange-
ments such as the Nuclear Suppliers
Group, the Australia Group, and the
Missile Technology Control Regime.
The EAR also include some export con-
trols to protect the United States from
the adverse impact of the unrestricted
export of commodities in short supply.

[61 FR 12734, Mar. 25, 1996, as amended at 78
FR 22705, Apr. 16, 2013]

§730.7 License requirements and ex-
ceptions.

A relatively small percentage of ex-
ports and reexports subject to the EAR
require an application to BIS for a li-
cense. Many items are not on the Com-
merce Control List (CCL) (Supplement
No. 1 to §774.1 of the EAR), or, if on the
CCL, require a license to only a limited
number of countries. Other trans-
actions may be covered by one or more
of the License Exceptions in the EAR.
In such cases no application need be
made to BIS.

§730.8 How to proceed and where to
get help.

(a) How the EAR are organiced. The
Export Administration Regulations
(EAR) are structured in a logical man-
ner. In dealing with the EAR you may
find it helpful to be aware of the over-
all organization of these regulations.
In order to determine what the rules
are and what you need to do, review
the titles and the introductory sections
of the parts of the EAR.

(1) How do you go about determining
your obligations under the EAR? Part 732
of the EAR provides steps you may fol-
low to determine your obligations
under the EAR. You will find guidance
to enable you to tell whether or not
your transaction is subject to the EAR
and, if it is, whether it qualifies for a
License Exception or must be author-
ized through issuance of a license.

(2) Are your items or activities subject to
the EAR at all? Part 734 of the EAR de-
fines the items and activities that are
subject to the EAR. Note that the defi-
nition of ‘“‘items subject to the EAR”
includes, but is not limited to, items
listed on the Commerce Control List in
part 774 of the EAR.

15 CFR Ch. VII (1-1-14 Edition)

(3) If subject to the EAR, what do the
EAR require? Part 736 of the EAR lists
all the prohibitions that are contained
in the EAR. Note that certain prohibi-
tions (General Prohibitions One
through Three) apply to items as indi-
cated on the CCL, and others (General
Prohibitions Four through Ten) pro-
hibit certain activities and apply to all
items subject to the EAR unless other-
wise indicated.

(4) Do you need a license for your item
or activity? What policies will BIS apply
if you do need to submit license applica-
tion? The EAR have four principal ways
of describing license requirements:

(i) The EAR may require a license to
a country if your item is listed on the
CCL and the Country Chart in part 738
of the EAR tells that a license is re-
quired to that country. Virtually all
Export Control Classification Numbers
(ECCN) on the CCL are covered by the
Country Chart in part 738 of the EAR.
That part identifies the limited num-
ber of entries that are not included on
the Chart. These ECCNs will state the
specific countries that require a license
or refer you to a self-contained section,
i.e., Short Supply in part 754 of the
EAR, or Embargoes in part 746 of the
EAR. If a license is required, you
should consult part 740 of the EAR
which describes the License Exception
that may be available for items on the
CCL. Part 742 of the EAR describes the
licensing policies that BIS will apply
in reviewing an application you file.
Note that part 754 of the EAR on short
supply controls and part 746 on embar-
goes are self-contained parts that in-
clude the available exceptions and li-
censing policy.

(ii) A license requirement may be
based on the end-use or end-user in a
transaction, primarily for proliferation
reasons. Part 744 of the EAR describes
such requirements and relevant licens-
ing policies and includes both restric-
tions on items and restrictions on the
activities of U.S. persons.

(iii) A license is required for vir-
tually all exports to embargoed des-
tinations, such as Cuba. Part 746 of the
EAR describes all the licensing re-
quirements, license review policies and
License Exceptions that apply to such
destinations. If your transaction in-
volves one of these countries, you
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should first look at this part. This part
also describes controls that may be
maintained under the EAR to imple-
ment UN sanctions.

(iv) In addition, under §§736.2(b)(9)
and (10) of the EAR, you may not en-
gage in a transaction knowing a viola-
tion is about to occur or violate any
orders, terms, and conditions under the
EAR. Part 764 of the EAR describes
prohibited transactions with a person
denied export privileges or activity
that violates the terms or conditions of
a denial order.

(5) How do you file a license application
and what will happen to the application
once you do file it? What if you need au-
thorization for multiple transactions?
Parts 748 and 750 of the EAR provide in-
formation on license submission and
processing. Part 752 of the EAR pro-
vides for a Special Comprehensive Li-
cense that authorizes multiple trans-
actions. If your application is denied,
part 756 of the EAR provides rules for
filing appeals.

(6) How do you clear shipments with the
U.S. Customs Service? Part 758 of the
EAR describes the requirements for
clearance of exports.

(7T) Where do you find the rules on re-
strictive trade practices and boycotts?
Part 760 of the EAR deals with restric-
tive trade practices and boycotts.

(8) Where are the rules on record-
keeping and enforcement? Part 762 of the
EAR sets out your recordkeeping re-
quirements, and parts 764 and 766 of the
EAR deal with violations and enforce-
ment proceedings.

(9) What is the effect of foreign avail-
ability? Part 768 of the EAR provides
rules for determining foreign avail-
ability of items subject to controls.

(10) Do the EAR provide definitions and
interpretations? Part 770 of the EAR
contains interpretations and part 772 of
the EAR lists definitions used.

(b) Why the EAR are so detailed. Some
people will find the great length of the
EAR and their extensive use of tech-
nical terms intimidating. BIS believes,
however, that such detail and precision
can and does serve the interests of the
public. The detailed listing of technical
parameters in the CCL establishes pre-
cise, objective criteria. This should, in
most cases, enable you to ascertain the
appropriate control status. Broader,

§730.8

more subjective criteria would leave
exporters and reexporters more depend-
ent upon interpretations and rulings by
BIS officials. Moreover, much of the
detail in the CCL is derived from mul-
tilaterally adopted lists, and the speci-
ficity serves to enhance the uniformity
and effectiveness of international con-
trol practices and to promote a ‘‘level
playing field”’. The detailed presen-
tation of such elements as licensing
and export clearance procedures en-
ables you to find in one place what you
need to know to comply with pertinent
requirements. Of special importance is
the detailed listing of License Excep-
tion criteria, as these will enable you
to determine quickly, and with con-
fidence, that you may proceed with a
transaction without delay. Finally,
some of the detail results from the
need to draft the EAR with care in
order to avoid loop-holes and to permit
effective enforcement.

(c) Where to get help. Throughout the
EAR you will find information on of-
fices you can contact for various pur-
poses and types of information. Gen-
eral information including assistance
in understanding the EAR, information
on how to obtain forms, electronic
services, publications, and information
on training programs offered by BIS, is
available from the Office of Export
Services at the following locations:
General information including assist-
ance in understanding the EAR, infor-
mation on how to obtain forms, elec-
tronic services, publications, and infor-
mation on training programs offered by
BIS, is available from the Office of Ex-
port Services at the following loca-
tions: Outreach and Educational Serv-
ices Division, U.S. Department of Com-
merce, 14th and Pennsylvania Avenue,
NW., Room H1099D, Washington, DC
20230, Tel: (202) 482-4811, Fax: (202) 482—
2927, and Bureau of Industry and Secu-
rity, Western Regional Office, U.S. De-
partment of Commerce, 2302 Martin
St., Suite 330, Irvine, CA 92612, Tel:
(949) 660-0144, Fax: (949) 660-9347, and
Bureau of Industry and Security, West-
ern Regional Office, Northern Cali-
fornia Branch, U.S. Department of
Commerce, 160 W. Santa Clara Street,
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Suite 725, San Jose, CA 95113, Tel: (408)
998-8806, Fax: (408) 998-8677.

[61 FR 12734, Mar. 25, 1996, as amended at 69
FR 5687, Feb. 6, 2004; 70 FR 14386, Mar. 22,
2005; 70 FR 22249, Apr. 29, 2005; 72 FR 3945,
Jan. 29, 2007; 73 FR 35, Jan. 2, 2008; 73 FR
75944, Dec. 15, 2008; 76 FR 40604, July 11, 2011]

§730.9 Organization of the Bureau of
Industry and Security.

The head of the Bureau of Industry
and Security is the Under Secretary for
Industry and Security. The Under Sec-
retary is assisted by a Deputy Under
Secretary for Industry and Security,
the Assistant Secretary for Export Ad-
ministration, the Assistant Secretary
for Export Enforcement, the Director
of Administration, the Director of the
Office of Congressional and Public Af-
fairs, and the Chief Information Offi-
cer. The functions and authorities of
the Under Secretary are described in
the Department’s Organizational Order
10-16. The Department’s organizational
and administrative orders are available
via Office of Management and Organi-
zation’s Web page on the Department’s
Web site at http:/www.osec.doc.gov/omo/
DMPHome.htm. The principal functions
of the Bureau that directly affect the
public are carried out by two units: Ex-
port Administration and Export En-
forcement.

(a) Export Administration is headed
by the Assistant Secretary for Export
Administration, who is assisted by a
Deputy Assistant Secretary. Its sub-
stantive work is carried out by six sub-
units: the Office of Nonproliferation
and Treaty Compliance, the Office of
National Security and Technology
Transfer Controls, the Office of Ex-
porter Services, the Operating Com-
mittee, the Office of Strategic Indus-
tries and Economic Security, and the
Office of Technology Evaluation. The
functions of the Operating Committee
are described in §750.4(f)(1) of the EAR.
The roles of the other units are de-
scribed on BIS’s Web site at hitp:/
www.bis.doc.gov/about/
programoffices.hitm.

(b) Export Enforcement is headed by
the Assistant Secretary for Export En-
forcement who is assisted by a Deputy
Assistant Secretary. Its substantive
work is carried out by three sub-units:
the Office of Export Enforcement, the

15 CFR Ch. VII (1-1-14 Edition)

Office of Enforcement Analysis and the
Office of Antiboycott Compliance. The
roles of these units are described on
BIS’s Web site at http:/www.bis.doc.gov/
about/programoffices.hitm.

(c) BIS is also assisted in its work by
six technical advisory committees. The
procedures and criteria for establishing
and operating the technical advisory
committees is at supplement No. 2 to
this part. Information about the spe-
cific roles of each committee, meeting
schedules, and membership selection is
available on BIS’s Web site at http:/
tac.bis.doc.gov/.

[70 FR 8248, Feb. 18, 2005, as amended at 72
FR 25196, May 4, 2007]

§730.10 Advisory information.

The general information in this part
is just that—general. To achieve brev-
ity, so as to give you a quick overview,
the information in this part is selec-
tive, incomplete, and not expressed
with regulatory precision. The control-
ling language is the language of suc-
ceeding parts of the EAR and of any
other laws or regulations referred to or
applicable. The content of this part is
not to be construed as modifying or in-
terpreting any other language or as in
any way, limiting the authority of BIS,
any of its components or any other
government department or agency.
You should not take any action based
solely on what you read in this part.

SUPPLEMENT NO. 1 TO PART 730—INFOR-
MATION COLLECTION REQUIREMENTS
UNDER THE PAPERWORK REDUCTION
AcT: OMB CONTROL NUMBERS

This supplement lists the control numbers
assigned to the information collection re-
quirements for the Bureau of Industry and
Security by the Office of Management and
Budget (OMB), pursuant to the Paperwork
Reduction Act of 1995. This supplement com-
plies with the requirements of section
3506(c)(1)(B)(i) of the Paperwork Reduction
Act requiring agencies to display current
control numbers assigned by the Director of
OMB for each agency information collection
requirement.

C:&'%‘gg’rn Title Reference in the EAR
0694-0004 | Foreign Availability part 768.

Procedures and Cri-
teria.
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Collection

Collection

number Title Reference in the EAR number Title Reference in the EAR
0694-0009 | Approval of Triangular | § 748.10(e). 0694-0117 | Chemical Weapons Part 745.
Transactions Involv- Convention Provi-
ing Commodities sions of the Export
Covered by a U.S. Administration Reg-
Import Certificate. ulations (Schedule 1
0694-0012 | Report of Requests for | part 760 and Advance Notifica-
Restrictive Trade §762.2(b). tions and Reports
Practice or Boy- and Schedule 3
cott—Single or Mul- End-use Certifi-
tiple Transactions. cates).
0694-0013 | Computers and Re- part 774. 0694-0122 | Licensing Responsibil- | Part 758, and § 748.4.
lated Equipment ities and Enforce-
EAR Supplement 2 ment.
to Part 748. 0694-0125 | BIS Seminar Evalua- N/A
0694-0016 | Delivery Verification §§748.13 and tion.
Certificate. 762.2(b). 0694-0126 | Export License Serv- | §750.9.
0694-0017 | International Import | §748.10 ices—Transfer of Li-
Certificate. cense Ownership,
. Requests for a Du-
0694-0021 | Statement by Ultimate | §§748.11 and licate Li
Consignee and Pur- 762.2(b). plicate License.
chaser. 0694-0129 | Export and Reexport §732.3, 738, 744.18,
0694-0026 | Short Supply Regula- | §754.3. Controls For Irag. rasso), 147 |
tions—Petroleum 774, ’ ’ ’
Products. 0694-0132 | Voluntary Self-Disclo- | §764.8.
0694-0047 | Technology Letter of Supplement No. 2 to sure of Antiboycott
Explanation. part 748, paragraph Violations.
(0)(2). 0694-0134 | Procedure for parties §744.16
0694-0058 | Procedure for Vol- §§762.2(b) and 764.5. on the Entity List to
untary Self-Disclo- Request Removal or
sure of Violations. Modification of their
0694-0073 | Export Controls of Supplement No. 2 to Listing.
High Performance part 748, paragraph 0694-0137 | License Exemptions §734.4, Supplement
Computers. (c)(2), and and Exclusions. No. 2 to part 734,
§762.2(b). §§740.3(d),
0694-0088 | Simplified Network Ap- | parts 746, 748, and 740.4(c),
plication 752; §762.2(b). 740.9(a)(2)(viii)(B),
Processing+ System 740.9(c), 740.13(e),
(SNAP+) and the 740.12(b)(7),
Multipurpose Export 740.17, 740.18,
License Application. Supp. No. 2 to Part
0694-0089 | Special Comprehen- | part 752 and 740, §§742.15,
sive License Proce- §762.2(b). 743.1, 743.3, 754.2,
dure. 754.4, 762.2(b) and
0694-0093 | Import Certificates §§748.9, 748.10, Supplement No. 1
And End-User Cer- 762.5(d), 762.6 to part 774
tificates. 764.2(g)(2). 0607-0152 | Automated Export §§740.1(d),
0694-0096 | Five Year Records | part 760, § 762.6(a). System (AES) Pro- | 740.3(a)(3),
Retention Period. gram. 752.7(b), 752.15(a),
0694-0100 | Requests for Appoint- | Supplement No. 1 to 7oR 2, 7oA.
ment of Technical part 730. 758'3’of thé EAR
Advisory Committee. ) :
0694-0102 | Registration of U.S. §§754.6 and 754.7.
Agricultural Com- [61 FR 12734, Mar. 25, 1996, as amended at 70
modtes For B FR 14386, Mar. 22, 2005; 71 FR 20883, Apr. 24,
Sugply Limitations 2006; 72 FR 39004, July 17, 2007; 73 FR 49321,
on Export, and Peti- Aug. 21, 2008; 73 FR 56967, Oct. 1, 2008; 73 FR
tions For The Impo- 75944, Dec. 15, 2008; 74 FR 23944, May 22, 2009;
sition of Monitoring 75 FR 36489, June 25, 2010; 76 FR 40604, July
Or Controls On Re- 11, 2011; 78 FR 13467, Feb. 28, 2013]
cyclable Metallic
Materials; Public EFFECTIVE DATE NOTE: At 78 FR 76746, Dec.
Hearings. 19, 2013, supplement no. 1 to part 730 was
0694-0107 | National Defense Au- | §§740.7, 742.12. amended by removing the phrase ‘“‘Part 758,

thorization Act
(NDAA).

and §748.4”

and

adding

in its place

‘‘§§744.15(b) and 748.4 and Part 758 in the
“‘Reference in the EAR’ column of 0694-0122
row; removing the Title ‘‘Procedure for par-
ties on the Entity List to Request Removal
or Modification of their Listing’’ and adding
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in its place ‘‘Procedure for parties on the En-
tity List or the Unverified List to Request
Removal or Modification of their Listing”’ in
the Title Column of the 0694-0134 row; and re-
moving the reference ‘‘§744.16”’ and adding in
its place ‘‘§§744.15 and 744.16” in the Ref-
erence in the EAR column of the 0694-0134
row, effective Jan. 21, 2014.

SUPPLEMENT NO. 2 TO PART 730—
TECHNICAL ADVISORY COMMITTEES

(a) Purpose. The purpose of this supplement
is to describe the procedures and criteria for
the establishment and operation of Tech-
nical Advisory Committees.

(b) Technical advisory committees. Any pro-
ducer of articles, materials, or supplies, in-
cluding technology, software, and other in-
formation, that are subject to export con-
trols, or are being considered for such con-
trols because of their significance to the na-
tional security of the United States, may re-
quest the Secretary of Commerce to estab-
lish a technical advisory committee, under
the provisions of section 5(h) of the Export
Administration Act of 1979, as amended
(EAA) to advise and assist the Department of
Commerce and other appropriate U.S. Gov-
ernment agencies or officials with respect to
questions involving technical matters;
worldwide availability and actual utilization
of production technology; licensing proce-
dures that affect the level of export controls
applicable to a clearly defined grouping of
articles, materials, or supplies, including
technology, software, or other information;
and exports and reexports subject to all con-
trols that the United States maintains in-
cluding proposed revisions of any such con-
trols. If producers of articles, materials, or
supplies, including technology, software, and
other information, that are subject to export
controls because of their significance to the
national security of the United States, wish
a trade association or other representative
to submit a written request on their behalf
for the appointment to a TAC, such request
shall be submitted in accordance with para-
graph (b)(4) of this supplement.

(1) Form and substance of requests. Each re-
quest for the appointment of a TAC shall be
submitted in writing to: Assistant Secretary
for Export Administration, 14th Street and
Pennsylvania Ave., NW., Room 2099B, Wash-
ington, DC 20230.

The request shall include:

(i) A description of the articles, materials,
or supplies including technology and soft-
ware, in terms of a clear, cohesive grouping
(citing the applicable Export Control Classi-
fication Numbers where practical);

(ii) A statement of the reasons for request-
ing the appointment of a TAC; and

(iii) Any information in support of any
contention that may be made that the re-
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quest meets the criteria described in para-
graph (b)(2) of this supplement.

(2) Consideration of request for establishment
of a TAC. The Department of Commerce will
review all requests for the establishment of a
TAC to determine if the following criteria
are met:

(i) That a substantial segment of the in-
dustry producing the specified articles, ma-
terials, or supplies including technology de-
sires such a committee; and

(ii) That the evaluation of such articles,
materials, or supplies including technology
and software for export control purposes is
difficult because of questions involving tech-
nical matters, worldwide availability and ac-
tual utilization of production and software
technology, or licensing procedures.

(3) Requests by a substantial segment of an
industry. In determining whether or not a
substantial segment of any industry has re-
quested the appointment of a TAC, the De-
partment of Commerce will consider:

(i) The number of persons or firms request-
ing the establishment of a TAC for a par-
ticular grouping of commodities, software
and technology in relation to the total num-
ber of U.S. producers of such items; and

(ii) The volume of annual production by
such persons or firms of each item in the
grouping in relation to the total U.S. produc-
tion. Generally, a substantial segment of an
industry (for purposes of this supplement)
shall consist of:

(A) Not less than 30 percent of the total
number of U.S. producers of the items con-
cerned; or

(B) Three or more U.S. producers who
produce a combined total of not less than 30
percent of the total U.S. annual production,
by dollar value of the items concerned; or

(C) Not less than 20 percent of the total
number of U.S. producers of the items con-
cerned, provided that the total of their an-
nual production thereof is not less than 20
percent of the total U.S. annual production,
by dollar value.

(iii) If it is determined that a substantial
segment of the industry concerned has re-
quested the establishment of a TAC con-
cerning a specific grouping of items that the
Department of Commerce determines dif-
ficult to evaluate for export control pur-
poses, BIS will establish and use the TAC re-
quested.

(4) Requests from trade associations or other
representatives. Requests from trade associa-
tions or other representatives of U.S. pro-
ducers for the establishment of a TAC must
comply with the provisions of paragraphs (b)
(1) through (3) of this supplement. In addi-
tion, in order to assist BIS in determining
whether the criteria described in paragraph
(b)(3) of this supplement have been met, a
trade association or other representative
submitting a request for the establishment
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of a TAC should include the following infor-
mation:

(i) The total number of firms in the par-
ticular industry;

(ii) The total number of firms in the indus-
try that have authorized the trade associa-
tion or other representative to act in their
behalf in this matter;

(iii) The approximate amount of total U.S.
annual production by dollar value of the
items concerned produced by those firms
that have authorized the trade association or
other representative to act in their behalf;
and

(iv) A description of the method by which
authorization to act on behalf of these pro-
ducers was obtained.

(5) Nominations for membership on TACs.
When the Department of Commerce deter-
mines that the establishment of a TAC is
warranted, it will request nominations for
membership on the committee among the
producers of the items and from any other
sources that may be able to suggest well-
qualified nominees.

(6) Selection of industry members of com-
mittee. Industry members of a TAC will be se-
lected by the Department of Commerce from
a list of the nominees who have indicated
their availability for service on the com-
mittee. To the extent feasible, the Depart-
ment of Commerce will select a committee
balanced to represent all significant facets of
the industry involved, taking into consider-
ation such factors as the size of the firms,
their geographical distribution, and their
product lines. No industry representative
shall serve on a TAC for more than four con-
secutive years. The membership of a member
who is absent from four consecutive meet-
ings shall be terminated.

(7)) Government members. Government mem-
bers of a TAC will be selected by the Depart-
ment of Commerce from the agencies having
an interest in the subject matter concerned.

(8) Invitation to serve on committee. Invita-
tions to serve on a TAC will be sent by letter
to the selected nominees.

(9) Election of Chair. The Chair of each TAC
shall be elected by a vote of the majority of
the members of the committee present and
voting.

(c) Charter. (1) No TAC established pursu-
ant to this supplement shall meet or take
any action until an advisory committee
charter has been filed with the Assistant
Secretary for Export Administration of the
Department of Commerce and with the
standing committees of the Senate and of
the House of Representatives having legisla-
tive jurisdiction over the Department. Such
charter shall contain the following informa-
tion:

(i) The committee’s official designation;

(ii) The committee’s objectives and the
scope of its activities;
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(iii) The period of time necessary for the
committee to carry out its purposes;

(iv) The agency or official to whom the
committee reports;

(v) The agency responsible for providing
the necessary support for the committee;

(vi) A description of the duties for which
the committee is responsible, and, if such du-
ties are not solely advisory, a specification
of the authority for such functions;

(vii) The estimated annual operating costs
in dollars and years for such committee;

(viii) The estimated number and frequency
of committee meetings;

(ix) The committee’s termination date, if
less than two years from the date of the
committee’s establishment; and

(x) The date the charter is filed.

(d) Meetings. (1) Each TAC established
under the provisions of the EAA and para-
graph (b) of this supplement shall meet at
least once every three months at the call of
its Chair unless it is specifically determined
by the Chair, in consultation with other
members of the committee, that a particular
meeting is not necessary.

(2) No TAC may meet except at the call of
its Chair.

(3) Each meeting of a TAC shall be con-
ducted in accordance with an agenda ap-
proved by a designated Federal government
employee.

(4) No TAC shall conduct a meeting in the
absence of a designated Federal government
employee who shall be authorized to adjourn
any advisory committee meeting, whenever
the Federal government employee deter-
mines adjournment to be in the public inter-
est.

(e) Public notice. Notice to the public of
each meeting of a TAC will be issued at least
20 days in advance and will be published in
the FEDERAL REGISTER. The notice will in-
clude the time and place of the meeting and
the agenda.

(f) Public attendance and participation. (1)
Any member of the public who wishes to do
so may file a written statement with any
TAC before or after any meeting of a com-
mittee.

(2) A request for an opportunity to deliver
an oral statement relevant to matters on the
agenda of a meeting of a TAC will be granted
to the extent that the time available for the
meeting permits. A committee may establish
procedures requiring such persons to obtain
advance approval for such participation.

(3) Attendance at meetings of TACs will be
open to the public unless it is determined
pursuant to section 10(d) of the Federal Advi-
sory Committee Act to be necessary to close
all, or some portion, of the meeting to the
public. A determination that a meeting or
portion thereof be closed to the public may
be made if all or a specific portion of a meet-
ing of a TAC is concerned with matters de-
scribed in section 552(b) of Title 5, U.S.C.
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(4) Participation by members of the public
in open TAC meetings or questioning of com-
mittee members or other participants shall
not be permitted except in accordance with
procedures established by the committee.

(5) Every effort will be made to accommo-
date all members of the public who wish to
attend.

(g) Minutes. (1) Detailed minutes of each
meeting of each TAC will be kept and will
contain a record of the persons present, a
complete and accurate description of the
matters discussed and conclusions reached,
and copies of all reports received, issued, or
approved by the TAC.

(2) The accuracy of all the minutes will be
certified to by the TAC Chair.

(h) Records. (1) Subject to section 552 of
Title 5, U.S.C. and Department of Commerce
Administrative Order 205-12, ‘‘Public Infor-
mation,” and ‘“Public Information’ regula-
tions issued by the Department of Commerce
that are contained in 15 CFR part 4, Subtitle
A, the records, reports, transcripts, minutes,
appendices, working papers, draft, studies,
agenda, or other documents that were made
available to or prepared for or by each TAC
will be available for public inspection and
copying.

(2) Each TAC will prepare once each year a
report describing its membership, functions,
activities, and such related matters as would
be informative to the public consistent with
the policy of section 552(b) of Title 5, U.S.C.

(3)(i) Requests for records should be ad-
dressed to: Bureau of Industry and Security,
Freedom of Information, Records Inspection
Facility, U.S. Department of Commerce,
Room 4513, Washington, DC 20230, Telephone
(202) 482-2593.

(ii) Rules concerning the use of the
Records Inspection Facility are contained in
15 CFR part 4, Subtitle A, or may be ob-
tained from this facility.

(i) Compensation. If the Department of
Commerce deems it appropriate, a member
of a TAC may be reimbursed for travel, sub-
sistence, and other necessary expenses in-
curred in connection with the member’s du-
ties.

(j) Scope of advisory committee functions. All
TACs are limited to the functions described
in their charters.

(k) Duration of committees. BEach TAC will
terminate at the end of two years from the
date the committee was established or two
years from the effective date of its most re-
cent extension, whichever is later. Commit-
tees may be continued only for successive
two-year periods by appropriate action taken
by the authorized officer of the Department
of Commerce prior to the date on which such
advisory committee would otherwise termi-
nate. TACs may be extended or terminated
only after consultation with the committee.

(1) Miscellaneous. (1) TACs established in
accordance with paragraph (b) of this supple-
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ment must conform to the provisions of the
Federal Advisory Committee Act (Pub. L. 92—
463), Office of Management and Budget Cir-
cular A-63 (Revision of March 1974), ‘‘Advi-
sory Committee Management,” Department
of Commerce Administrative Order 205-12,
‘““Public Information,” the applicable provi-
sions of the EAA, and any other applicable
Department of Commerce regulations or pro-
cedures affecting the establishment or oper-
ation of advisory committees.

(2) Whenever the Department of Commerce
desires the advice or assistance of a par-
ticular segment of an industry with respect
to any export control problem for which the
service of a TAC, as described in paragraph
(b) of this supplement is either unavailable
or impracticable, an advisory committee
may be established pursuant to the provi-
sions of section 9 of the Federal Advisory
Committee Act. Such committees will be
subject to the requirements of the Federal
Advisory Committee Act, OMB Circular A-63
(Revision of March 1974), ‘“‘Advisory Com-
mittee Management,”” Department of Com-
merce Administrative Order 205-12, ‘‘Public
Information,”” and any other applicable De-
partment of Commerce regulations or proce-
dures affecting the establishment or oper-
ation of advisory committees.

(3) Nothing in the provisions of this supple-
ment shall be construed to restrict in any
manner the right of any person or firm to
discuss any export control matter with the
Department of Commerce or to offer advice
or information on export control matters.
Similarly, nothing in these provisions shall
be construed to restrict the Department of
Commerce in consulting any person or firm
relative to any export control matter.

[61 FR 12734, Mar. 25, 1996, as amended at 73
FR 35, Jan. 2, 2008; 73 FR 75945, Dec. 15, 2008;
78 FR 13468, Feb. 28, 2013]

SUPPLEMENT NO. 3 TO PART 730—OTHER
U.S. GOVERNMENT DEPARTMENTS
AND AGENCIES WITH EXPORT CON-
TROL RESPONSIBILITIES

NOTE: The departments and agencies iden-
tified with an asterisk control exports for
foreign policy or national security reasons
and, in certain cases, such controls may
overlap with the controls described in the
EAR (see part 734 of the EAR).

Defense Services and Defense Articles

*Department of State, Directorate of De-
fense Trade Controls, Tel. (202) 663-2700, Fax:
(202) 261-8695, Internet: http:/
www.pmddtc.state.gov/index.html.

22 CFR parts 120 through 130.
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Drugs, Chemicals and Precursors

Chemicals: Drug Enforcement Administra-
tion, Office of Diversion Control, Import-
Export Unit, Tel. (202) 307-4916, Fax: 202—
307-4702, Internet: hittp:/
www.deadiversion.usdoj.gov/imp exp/
index.html.

21 CFR Parts 1311 Through 1313

Controlled Substances: Drug Enforcement
Administration, Office of Diversion Con-
trol, Import-Export Unit, Tel. (202) 307-7182
or (202) 307-7181, Fax: (202) 307-7503, Inter-
net: hitp://www.deadiversion.usdoj.gov/
imp __exp/index.himl.

21 CFR Parts 1311 Through 1313

Drugs and Biologics: Food and Drug Admin-
istration, Import/Export, Tel. (301) 594-3150,
Fax: (301) 594-0165.

21 U.S.C. 301 et seq .

Investigational drugs permitted: Food and
Drug Administration, International Af-
fairs, Tel. (301) 443-4480, Fax: (301) 443-0235.
21 CFR 312.1106

Fish and Wildlife Controls; Endangered Species

Department of the Interior, Chief Office of
Management Authority, Tel. (703) 358-2093,
Fax: (703) 358-2280.

50 CFR 17.21, 17.22, 17.31, 17.32.

Foreign Assets and Transactions Controls

*Department of Treasury, Office of Foreign
Assets Control, Licensing, Tel. (202) 622-
2480, Fax: (202) 622-1657.

31 CFR parts 500 through 590.

Medical Devices

Food and Drug Administration, Office of
Compliance, Tel. (301) 594-4699, Fax: (301)
594-41715.

21 U.S.C. 301 et seq.

Natural Gas and Electric Power

Department of Energy, Office of Fuels Pro-
grams, Tel. (202) 586-9482, Fax: (202) 586—
6050.

10 CFR 205.300 through 205.379 and part 590.

Nuclear Materials and Equipment

*Nuclear Regulatory Commission, Office of
International Programs, Tel. (301) 415-2344,
Fax: (301) 415-2395.

10 CFR part 110.

Nuclear Technologies and Services Which Con-
tribute to the Production of Special Nuclear
Material (Snm). Technologies Covered Include
Nuclear Reactors, Enrichment, Reprocessing,
Fuel Fabrication, and Heavy Water Produc-
tion.

Department of Energy Office of Export Con-
trol Policy & Cooperation (NA-24) Tel. (202)
586-2331, Fax (202) 586-1348.

10 CFR part 810.
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Ocean Freight Forwarders

Federal Maritime Commission, Office of
Freight Forwarders, Tel. (202) 523-5843,
Fax: (202) 523-5830.

46 CFR part 510.

Patent Filing Data Sent Abroad

*Department of Commerce, Patent and
Trademark Office, Licensing and Review;
Tel. (703) 308-1722, Fax: (703) 305-3603, 3604.
37 CFR part 5.

U.S. Flagged or U.S. Manufactured Vessels
Owver 1,000 Gross Tons

U.S. Maritime Administration, Division of
Vessel Transfer and Disposal, Tel. (202) 366—
5821, Fax: (202) 366-3889.

46 CFR part 221.

[61 FR 12734, Mar. 25, 1996, as amended at 65
FR 38149, June 19, 2000; 69 FR 5687, Feb. 6,
2004; 72 FR 20222, Apr. 24, 2007; 78 FR 13468,
Feb. 28, 2013]

PART 732—STEPS FOR USING THE
EAR

Sec.

732.1 Steps overview.

732.2 Steps regarding scope of the EAR.

732.3 Steps regarding the ten general prohi-
bitions.

732.4 Steps regarding License Exceptions.

732.5 Steps regarding Shipper’s Export Dec-
laration or Automated Export System
record, Destination Control Statements,
and recordkeeping.

732.6 Steps for other requirements.

SUPPLEMENT NO. 1 TO PART 732—DECISION
TREE

SUPPLEMENT NO. 2 TO PART 732—SUBJECT TO
THE EAR?

SUPPLEMENT NoO. 3 TO PART 732—BIS’s “‘KNOW
YOUR CUSTOMER GUIDANCE AND RED
FLAGS

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; Notice of Au-
gust 8, 2013, 78 FR 49107 (August 12, 2013).

SOURCE: 61 FR 12740, Mar. 25, 1996, unless
otherwise noted.

§732.1 Steps overview.

(a)(1) Introduction. In this part, ref-
erences to the EAR are references to 15
CFR chapter VII, subchapter C. This
part is intended to help you determine
your obligations under the EAR by
listing logical steps in §732.2 through
§732.5 of this part that you can take in
reviewing these regulations. A flow

211



§732.1

chart describing these steps is con-
tained in supplement no. 1 to part 732.
By cross-references to the relevant pro-
visions of the EAR, this part describes
the suggested steps for you to deter-
mine applicability of the following:

(i) The scope of the EAR (part 734 of
the EAR);

(ii) Each of the general prohibitions
(part 736 of the EAR);

(iii) The License Exceptions (part 740
of the EAR); and

(iv) Other requirements such as
clearing your export with the U.S. Cus-
toms Service, keeping records, and
completing and documenting license
applications.

(2) These steps describe the organiza-
tion of the EAR, the relationship
among the provisions of the EAR, and
the appropriate order for you to con-
sider the various provisions of the
EAR.

(3) The general information in this
part is intended to provide an overview
of the steps to be taken for certain re-
quirements in the EAR, though not all
of them. Nothing in this part shall be
construed as altering or affecting any
other authority, regulation, investiga-
tion or other enforcement measure pro-
vided by or established under any other
provision of federal law, including pro-
visions of the EAR.

(b) Facts about your transaction. The
following five types of facts determine
your obligations under the EAR and
will be of help to you in reviewing
these steps:

(1) What is it? What an item is, for ex-
port control purposes, depends on its
classification, which is its place on the
Commerce Control List (see part 774 of
the EAR).

(2) Where is it going? The country of ul-
timate destination for an export or reex-
port also determines licensing require-
ments (see parts 738 and 774 of the EAR
concerning the Country Chart and the
Commerce Control List).

(3) Who will receive it? The ultimate
end-user of your item cannot be a bad
end-user. See General Prohibition Four
(Denial Orders) in §736.2(b)(4) and parts
744 and 764 of the EAR for a reference
to the list of persons you may not deal
with.

(4) What will they do with it? The ulti-
mate end-use of your item cannot be a

15 CFR Ch. VII (1-1-14 Edition)

bad end-use. See General Prohibition
Five (End-Use End-User) in §736.2(b)(5)
and part 744 of the EAR for general
end-use and end-user restrictions.

() What else do they do? Conduct such
as contracting, financing, and freight
forwarding in support of a proliferation
project (as described in §744.6 of the
EAR) may prevent you from dealing
with someone.

(c) Are your items and activities subject
to the EAR? You should first determine
whether your commodity, software, or
technology is subject to the EAR (see
part 734 of the EAR concerning scope),
and Steps 1 through 6 help you do that.
For exports from the United States,
only Steps 1 and 2 are relevant. If you
already know that your item or activ-
ity is subject to the EAR, you should
go on to consider the ten general prohi-
bitions in part 736 of the EAR. If your
item or activity is not subject to the
EAR, you have no obligations under
the EAR and may skip the remaining
steps.

(d) Does your item or activity require a
license under one or more of the ten gen-
eral prohibitions?>—(1) Brief summary of
the ten general prohibitions. The general
prohibitions are found in part 736 of the
EAR and referred to in these steps.
They consist, very briefly, of the fol-
lowing:

(i) General Prohibition One (Exports
and Reexports): Export and reexport of
controlled items to listed countries.

(ii) General Prohibition Two (Parts
and Components Reexports): Reexport
and export from abroad of foreign-
made items incorporating more than a
de minimis amount of controlled U.S.
content.

(iii) General Prohibition Three (For-
eign-produced Direct Product Reex-
ports): Reexport and export from
abroad of the foreign-produced direct
product of U.S. technology and soft-
ware.

(iv) General Prohibition Four (Denial
Orders): Engaging in actions prohibited
by a denial order.

(v) General Prohibition Five (End-
Use End-User): Export or reexport to
prohibited end-user or end-users.

(vi) General Prohibition Six (Embar-
go): Export or reexport to embargoed
destinations.
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(vii) General Prohibition Seven (U.S.
Person Proliferation Activity): Support
of proliferation activities.

(viii) General Prohibition Eight (In-
Transit): In-transit shipments and
items to be unladen from vessels and
aircraft.

(ix) General Prohibition Nine (Or-
ders, Terms and Conditions): Violation
of any orders, terms, or conditions.

(x) General Prohibition Ten (Knowl-
edge Violation to Occur): Proceeding
with transactions with knowledge that
a violation has occurred or is about to
occur.

(2) Controls on items on the Commerce
Control List (CCL). If your item or ac-
tivity is subject to the EAR, you
should determine whether any one or
more of the ten general prohibitions re-
quire a license for your export, reex-
port, or activity. Steps 7 through 11
refer to classification of your item on
the Commerce Control List (CCL) (part
774 of the EAR) and how to use the
Country Chart (supplement no. 1 to
part 738 of the EAR) to determine
whether a license is required based
upon the classification of your item.
These steps refer to General Prohibi-
tions One (Exports and Reexports),
Two (Parts and Components Reexports)
, and Three (Foreign-Produced Direct
Product Reexports) for all countries
except: Cuba, Iran, North Korea, and
Syria. For these countries, you may
skip Steps 7 through 11 and go directly
to Step 12.

(3) Controls on activities. Steps 12
through 18 refer to General Prohibi-
tions Four through Ten. Those general
prohibitions apply to all items subject
to the EAR, not merely those items
listed on the CCL in part 774 of the
EAR. For example, they refer to the
general prohibitions for persons denied
export privileges, prohibited end-uses
and end-users, countries subject to a
comprehensive embargo (e.g., Cuba,
Iran, North Korea and Syria), prohib-
ited activities of U.S. persons in sup-
port of proliferation of weapons of
mass destruction, prohibited unlading
of shipments, compliance with orders,
terms and conditions, and activities
when a violation has occurred or is
about to occur.

(4) General prohibitions. If none of the
ten general prohibitions applies, you

§732.2

should skip the steps concerning Li-
cense Exceptions and for exports from
the United States, review Steps 27
through 29 concerning Shipper’s Export
Declarations to be filed with the U.S.
Customs Service, Destination Control
Statements for export control docu-
ments, and recordkeeping require-
ments.

(e) Is a License Exception available to
overcome the license requirement? If you
decide by reviewing the CCL in com-
bination with the Country Chart that a
license is required for your destination,
you should determine whether a Li-
cense Exception will except you from
that requirement. Steps 20 through 24
help you determine whether a License
Exception is available. Note that gen-
erally License Exceptions are not
available to overcome General Prohibi-
tions Four through Ten. However, se-
lected License Exceptions for embar-
goed destinations are specified in part
746 of the EAR and License Exceptions
for short supply controls are specified
in part 754 of the EAR. If a License Ex-
ception is available and the export is
from the United States, you should re-
view Steps 26 through 28 concerning
Shipper’s Export Declarations to be
filed with the U.S. Customs Service,
Destination Control Statements for ex-
port control documents and record-
keeping requirements. If a License Ex-
ception is not available, go on to Steps
25 through 29.

(f) How do you apply for a license? If
you must file a license application, you
should review the requirements of part
748 of the EAR as suggested by Step 26.
Then you should review Steps 27
through 29 concerning Shipper’s Export
Declarations to be filed with the U.S.
Customs Service, Destination Control
Statements for export control docu-
ments, and recordkeeping require-
ments.

[61 FR 12740, Mar. 25, 1996, as amended at 62
FR 25453, May 9, 1997; 656 FR 38150, June 19,
2000; 69 FR 23628, Apr. 29, 2004; 69 FR 46074,
July 30, 2004; 72 FR 3724, Jan. 26, 2007; 76 FR
77116, Dec. 12, 2011; 78 FR 22705, Apr. 16, 2013]

§732.2 Steps regarding scope of the
EAR.

Steps 1 though 6 are designed to aid
you in determining the scope of the
EAR. A flow chart describing these
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steps is contained in Supplement No. 2
to part 732.

(a) Step 1: Items subject to the exclusive
jurisdiction of another Federal agency.
This step is relevant for both exports
and reexports. Determine whether your
item is subject to the exclusive juris-
diction of another Federal Agency as
provided in §734.3 of the EAR.

(1) If your item is subject to the ex-
clusive jurisdiction of another Federal
agency, comply with the regulations of
that agency. You need not comply with
the EAR and may skip the remaining
steps.

(2) If your item is not subject to the
exclusive jurisdiction of another fed-
eral agency, then proceed to Step 2 in
paragraph (b) of this section.

(b) Step 2: Publicly available technology
and software. This step is relevant for
both exports and reexports. Determine
if your technology or software is pub-
licly available as defined and explained
at part 734 of the EAR. Supplement No.
1 to part 734 of the EAR contains sev-
eral practical examples describing pub-
licly available technology and software
that are outside the scope of the EAR.
The examples are illustrative, not com-
prehensive. Note that encryption soft-
ware classified under ECCN 5D002 on
the Commerce Control List (refer to
Supplement No.1 to Part 774 of the
EAR) is subject to the EAR even if pub-
licly available, except for publicly
available encryption object code soft-
ware classified under ECCN 5D002 when
the corresponding source code meets
the criteria specified in §740.13(e) of the
EAR.

(1) If your technology or software is
publicly available, and therefore out-
side the scope of the EAR, you may
proceed with the export or reexport if
you are not a U.S. person subject to
General Prohibition Seven. If you are a
U.S. person, go to Step 15 at §732.3(j) of
this part. If you are a U.S. person and
General Prohibition Seven concerning
proliferation activity of U.S. persons
does not apply, then you may proceed
with the export or reexport of your
publicly available technology or soft-
ware. Note that all U.S. persons are
subject to the provisions of General
Prohibition Seven.

(2) If your technology or software is
not publicly available and you are ex-

15 CFR Ch. VII (1-1-14 Edition)

porting from the United States, skip to
the Step 7 in §732.3(b) of this part con-
cerning the general prohibitions.

(3) If you are exporting items from a
foreign country, you should then pro-
ceed to Step 3 in paragraph (c) of this
section and the other steps concerning
the scope of the EAR.

(c) Step 3: Reexport of U.S.-origin items.
This step is appropriate only for re-
exporters. For an item in a foreign
country, you should determine whether
the item is of U.S. origin. If it is of
U.S.-origin, skip to Step 7 in §732.3(b)
of this part. If it is not of U.S. origin,
then proceed to Step 4 in paragraph (d)
of this section.

(d) Step 4: Foreign-made items incor-
porating controlled U.S.-origin items.
This step is appropriate only for items
that are made outside the United
States and not currently located in the
United States. Special requirements
and restrictions apply to foreign-made
items that incorporate U.S.-origin
encryption items (see §734.4(a)(2), (b),
and (g) of the EAR).

(1) Determining whether your foreign
made item is subject to the EAR. Using
the guidance provided in Supplement
No. 2 to part 734 of the EAR, determine
whether controlled U.S.-origin items
are incorporated into the foreign-made
item and are above the de minimis level
set forth in §734.4 of the EAR.

(2) If no U.S.-origin controlled items
are incorporated or if the percentage of
incorporated U.S.-origin controlled
items are equal to or below the de mini-
mis level described in §734.4 of the EAR,
then the foreign-made item is not sub-
ject to the EAR by reason of the de
minimis rules, and you should go on to
consider Step 6 regarding the foreign-
produced direct product rule.

(3) If the foreign-made item incor-
porates more than the de minimis level
of U.S.-origin items, then that item is
subject to the EAR and you should skip
to Step 7 at §732.3 of this part and con-
sider the steps regarding all other gen-
eral prohibitions, license exceptions,
and other requirements to determine
applicability of these provisions to the
foreign-made item.

(e) [Reserved]

(f) Step 6: Direct product rule. Foreign
items that are the direct product of
U.S. technology, software, or plant or
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major component of a plant made from
U.S. technology or software may be
subject to the EAR if they meet the
conditions of General Prohibition
Three in §736.2(b)(3) of the EAR. Direct
products that are subject to the EAR
may require a license to be exported
from abroad or reexported to certain
countries.

(1) Subject to the EAR. If your foreign
item is captured by the direct product
rule (General Prohibition Three), then
the item is subject to the EAR and its
export from abroad or reexport may re-
quire a license. You should next con-
sider the steps regarding all other gen-
eral prohibitions, license exceptions,
and other requirements. If the item is
not captured by General Prohibition
Three, then you have completed the
steps necessary to determine whether
the item is subject to the EAR, and you
may skip the remaining steps. As de-
scribed in part 734 of the EAR, items
outside the U.S. are subject to the EAR
when they are:

(i) U.S.-origin commodities, software,
or technology, unless controlled for ex-
port exclusively by another U.S. Fed-
eral agency or unless publicly avail-
able;

(ii) Foreign-origin commodities, soft-
ware, or technology that are within the
scope of General Prohibition Two (De
minimis rules), or General Prohibition
Three (Direct Product rule). However,
such foreign-origin items are also out-
side the scope of the EAR if they are
controlled for export exclusively by an-
other U.S. Federal Agency or, if tech-
nology or software, are publicly avail-
able as described in paragraph (b) of
this section.

(2) [Reserved]

[61 FR 12740, Mar. 25, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §732.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§732.3 Steps regarding the ten general
prohibitions.

(a) Introduction. If your item or activ-
ity is subject to the scope of the EAR,
you should then consider each of the
ten general prohibitions listed in part
736 of the EAR. General Prohibitions
One ((Exports and Reexports), Two

§732.3

(Parts and Components Reexports), and
Three (Foreign-Produced Direct Prod-
uct Reexports) (§736.2(b) (1), (2), and (3)
of the EAR) are product controls that
are shaped and limited by parameters
specified on the CCL and Country
Chart. General Prohibitions Four
through Ten are prohibitions on cer-
tain activities that are not allowed
without authorization from BIS, and
these prohibitions apply to all items
subject to the EAR unless otherwise
specified (§736.2(b) (4) through (10) of
the EAR).

(b) Step 7: Classification. (1) You
should classify your items ‘‘subject to
the EAR” in the relevant entry on the
CCL, and you may do so on your own
without BIS assistance. The CCL in-
cludes a Supplement No. 4 to part 774—
Commerce Control List Order of Re-
view. This supplement establishes the
steps (i.e., the order of review) that
should be followed in classifying items
that are ‘‘subject to the EAR.” The ex-
porter, reexporter, or transferor is re-
sponsible for correctly classifying the
items in a transaction, which may in-
volve submitting a classification re-
quest to BIS. Failure to classify or
have classified the item correctly does
not relieve the person of the obligation
to obtain a license when one is required
by the EAR.

(2) You have a right to request the
applicable classification of your item
from BIS, and BIS has a duty to pro-
vide that classification to you. For fur-
ther information on how to obtain clas-
sification assistance from BIS, see part
748 of the EAR.

(3) For items subject to the EAR but
not listed on the CCL, the proper clas-
sification is EAR99. This number is a
“basket’ for items not specified under
any CCL entry and appears at the end
of each Category on the CCL.

(4) Items subject to temporary CCL
controls are classified under the ECCN
0Y521 series (i.e., 0A521, 0B521, 0C521,
0D521 and 0E521) pursuant to
§742.6(a)(7) of the EAR while a deter-
mination is being made as to whether
classification under a revised or new
ECCN or EAR99 designation is appro-
priate .

(c) Step 8: Country of ultimate destina-
tion. You should determine the country
of ultimate destination. The country of
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destination determines the applica-
bility of several general prohibitions,
License Exceptions, and other require-
ments. Note that part 754 of the EAR
concerning short supply controls is
self-contained and is the only location
in the EAR that contains both the pro-
hibitions and exceptions applicable to
short supply controls.

(d) Step 9: Reason for control and the
Country Chart—(1) Reason for control
and column identifier within the Ezxport
Control Classification Number (ECCN).
Once you have determined that your
item is controlled by a specific ECCN,
you must use information contained in
the ‘‘License Requirements’ section of
that ECCN in combination with the
Country Chart to decide whether a li-
cense is required under General Prohi-
bitions One, Two, or Three to a par-
ticular destination. The CCL and the
Country Chart are taken together to
define these license requirements. The
applicable ECCN will indicate the rea-
son or reasons for control for items
within that ECCN. For example, ECCN
6A007 is controlled for national secu-
rity, missile technology, and anti-ter-
rorism reasons.

(2) Reason for control within the Coun-
try Chart. With each of the applicable
Country Chart column identifiers
noted in the correct ECCN, turn to the
Country Chart. Locate the correct
Country Chart column identifier on the
horizontal axis, and determine whether
an “X” is marked in the cell next to
the destination in question. Consult
§738.4 of the EAR for comprehensive in-
structions on using the Country Chart
and a detailed example.

(i) An “X” in the cell or cells for the
relevant country and reason(s) for con-
trol column indicates that a license is
required for General Prohibitions One
(Exports and Reexports in the Form
Received), Two (Parts and Components
Reexports), and Three (Foreign-Pro-
duced Direct Product Reexports). (See
§736.2 (b)(1), (b)(2), and (b)(3) of the
EAR).

(ii) If one or more cells have an “X”’
in the relevant column, a license is re-
quired unless you qualify for a License
Exception described in part 740 of the
EAR. If a cell does not contain an “X”
for your destination in one or more rel-
evant columns, a license is not re-
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quired under the CCL and the Country
Chart.

(iii) Additional controls may apply to
your export. You must go on to steps 12
through 18 described in paragraphs (g)
to (m) of this section to determine
whether additional limits described in
General Prohibition Two (Parts and
Components Reexports) and General
Prohibition Three (Foreign-Produced
Direct Product Reexports) apply to
your proposed transaction. If you are
exporting an item from the United
States, you should skip Step 10 and
Step 11. Proceed directly to Step 12 in
paragraph (g) of this section.

(3) License requirements mot on the
Country Chart. There are two instances
where the Country Chart cannot be
used to determine if a license is re-
quired. Items controlled for short sup-
ply reasons are not governed by the
Country Chart. Part 754 of the EAR
contains license requirements and Li-
cense Exceptions for items subject to
short supply controls. A limited num-
ber of ECCNs contained on the CCL do
not identify a Country Chart column
identifier. In these instances, the ECCN
states whether a license is required and
for which destinations. See §738.3(a) of
the EAR for a list of the ECCNs for
which you do not need to consult the
Country Chart to determine licensing
requirements.

(4) Destinations subject to embargo and
other special controls provisions. The
Country Chart does not apply to Cuba,
Iran, North Korea, and Syria. For those
countries you should review the provi-
sions at part 746 of the EAR and may
skip this step concerning the Country
Chart. For Iraq, the Country Chart pro-
vides for certain license requirements,
and part 746 of the EAR provides addi-
tional requirements.

(5) Items subject to the EAR but not on
the CCL. Items subject to the EAR that
are not on the CCL are properly classi-
fied EAR99. For such items, you may
skip this step and proceed directly with
Step 12 in paragraph (g) of this section.

(e) Step 10: Foreign-made items incor-
porating controlled U.S.-origin items and
the de minimis rules—(1) De minimis rules.
If your foreign-made item abroad is a
foreign-made commodity that incor-
porates controlled U.S.-origin commod-
ities, a foreign-made commodity that
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is ‘bundled’ with controlled U.S.-origin
software, foreign-made software that is
commingled with controlled U.S.-ori-
gin software, or foreign-made tech-
nology that is commingled with con-
trolled U.S.-origin technology, then it
is subject to the EAR if the U.S.-origin
controlled content exceeds the de mini-
mis levels described in Sec. 734.4 of the
EAR.

(2) Guidance for calculations. For guid-
ance on how to calculate the U.S.-con-
trolled content, refer to Supplement
No. 2 to part 734 of the EAR. Note,
U.S.-origin technology controlled by
ECCN 9E003.a.1 through a.ll, and .h,
and related controls, and encryption
software controlled for “EI” reasons
under ECCN 5D002 (not eligible for de
minimis treatment pursuant to §734.4(b)
of the EAR) or encryption technology
controlled for “EI” reasons under
ECCN 5E002 (not eligible for de minimis
treatment pursuant to §734.4(a)(2) of
the EAR) do not lose their U.S.-origin
when redrawn, used, consulted, or oth-
erwise commingled abroad in any re-
spect with other software or tech-
nology of any other origin. Therefore,
any subsequent or similar software or
technology prepared or engineered
abroad for the design, construction, op-
eration, or maintenance of any plant or
equipment, or part thereof, which is
based on or uses any such U.S.-origin
software or technology is subject to
the EAR.

(f) Step 11: Direct product rule—General
Prohibition Three. Items located outside
the U.S. that are also produced outside
the U.S. from U.S. technology or soft-
ware or a plant or major component of
a plant made from U.S. technology or
software may be subject to the EAR if
they meet the conditions of General
Prohibition Three in §736.2(b)(3) of the
EAR. Direct products that are subject
to the EAR may require a license to be
exported from abroad or reexported to
specified countries. If your foreign
item is captured by the direct product
rule (General Prohibition Three), then
your export from abroad or reexport is
subject to the EAR. You should next
consider the steps regarding all other
general prohibitions, license excep-
tions, and other requirements. If your
item is not captured by General Prohi-
bition Three, then your export from
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abroad or reexport is not subject to the
EAR. You have completed the steps
necessary to determine whether your
transaction is subject to the EAR, and
you may skip the remaining steps.

(g) Step 12: Persons denied export privi-
leges. (1) Determine whether your
transferee, ultimate end-user, any in-
termediate consignee, or any other
party to a transaction is a person de-
nied export privileges (see part 764 of
the EAR). It is a violation of the EAR
to engage in any activity that violates
the terms or conditions of a denial
order. General Prohibition Four (De-
nial Orders) applies to all items subject
to the EAR, i.e., both items on the CCL
and within EAR99.

(2) There are no License Exceptions
to General Prohibition Four (Denial
Orders). The prohibition concerning
persons denied export privileges may
be overcome only by a specific author-
ization from BIS, something that is
rarely granted.

(h) STEP 13: Prohibited end-uses and
end-users. (1) Review the end-uses and
end-users prohibited under General
Prohibition Five (End-Use and End-
User) (§736.2(b)(5) of the EAR) described
in part 744 of the EAR. Part 744 of the
EAR contains all the end-use and end-
user license requirements, and those
are in addition to the license require-
ments under General Prohibitions One
(Exports and Reexports), Two (Parts
and Components Reexports), and Three
(Foreign-produced Direct Product Re-
exports). Unless otherwise indicated,
the license requirements of General
Prohibition Five (End-Use and End-
User) described in part 744 of the EAR
apply to all items subject to the EAR,
i.e. both items on the CCL and within
EAR99. Moreover, the requirements of
General Prohibition Five (End-Use and
End-User) are in addition to various
end-use and end-user limitations
placed on certain License Exceptions.

(2) Under License Exception TSU
(§740.13 of the EAR), operation tech-
nology and software, sales technology,
and software updates overcome General
Prohibition Five (End-Use and End-
User) (§736.2(b)(5) of the EAR) if all
terms and conditions of these provi-
sions are met by the exporter or re-
exporter.
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(i) Step 14: Embargoed countries and
special destinations. If your destination
for any item is Cuba, Iran, Iraq, North
Korea, or Syria, you must consider the
requirements of parts 742 and 746 of the
EAR. Unless otherwise indicated, Gen-
eral Prohibition Six (Embargo) applies
to all items subject to the EAR, i.e.
both items on the CCL and within
EAR99. See §746.1(b) for destinations
subject to limited sanctions under
United Nations Security Council arms
embargoes. You may not make an ex-
port or reexport contrary to the provi-
sions of part 746 of the EAR without a
license unless:

(1) You are exporting or reexporting
only publicly available technology or
software or other items outside the
scope of the EAR, or

(2) You qualify for a License Excep-
tion referenced in part 746 of the EAR
concerning embargoed destinations.
You may not use a License Exception
described in part 740 of the EAR to
overcome General Prohibition Six (Em-
bargo) (§736.2(b)(6) of the EAR) unless
it is specifically authorized in part 746
of the EAR. Note that part 754 of the
EAR concerning short supply controls
is self-contained and is the only loca-
tion in the EAR for both the prohibi-
tions and exceptions applicable to
short supply controls.

(j) Step 15: Proliferation activity of U.S.
persons unrelated to exports and reex-
ports. (1) Review the scope of activity
prohibited by General Prohibition
Seven (U.S. Person Proliferation Activ-
ity) (§736.2(b)(7) of the EAR) as that ac-
tivity is described in §744.6 of the EAR.
Keep in mind that such activity is not
limited to exports and reexports and is
not limited to items subject to General
Prohibition One (Exports and Reex-
ports), Two (Parts and Components Re-
exports), and Three (Foreign-Produced
Direct Product Reexports). Moreover,
such activity extends to services and
dealing in wholly foreign-origin items
in support of the specified proliferation
activity and is not limited to items
listed on the CCL or included in EAR99.

(2) Review the definition of U.S. Per-
son in part 744 of the EAR.

(k) Step 16: In-transit. Shippers and
operators of vessels or aircraft should
review General Prohibition Eight (In-
Transit) to determine the countries in
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which you may not unladen or ship cer-
tain items in-transit. General Prohibi-
tion Eight applies to all items subject
to the EAR, i.e. both items on the CCL
and within EAR99.

(1) Step 17: Review orders, terms, and
conditions. Review the orders, terms,
and conditions applicable to your
transaction. General Prohibition Nine
(Orders, Terms, and Conditions) pro-
hibits the violation of any orders,
terms, and conditions imposed under
the EAR. Terms and conditions are fre-
quently contained in licenses. In addi-
tion, the ten general prohibitions (part
736 of the EAR) and the License Excep-
tions (part 740 of the EAR) impose
terms and conditions or limitations on
your proposed transactions and use of
License Exceptions. A given license or
License Exception may not be used un-
less each relevant term or condition is
met.

(m) Step 18: Review the ‘“Know Your
Customer’ Guidance and General Prohi-
bition Ten (Knowledge Violation to
Occur). License requirements under the
EAR are determined solely by the clas-
sification, end-use, end-user, ultimate
destination, and conduct of U.S. per-
sons. Supplement No. 1 to part 732 of
the EAR is intended to provide helpful
guidance regarding the process for the
evaluation of information about cus-
tomers, end-uses, and end-users. Gen-
eral Prohibition Ten (Knowledge Viola-
tion to Occur) prohibits anyone from
proceeding with a transaction with
knowledge that a violation of the EAR
has occurred or is about to occur. It
also prohibits related shipping, financ-
ing, and other services. General Prohi-
bition Ten applies to all items subject
to the EAR, i.e. both items on the CCL
and within EAR99.

(n) Step 19: Complete the review of the
general prohibitions. After completion of
Steps described in this section and re-
view of all ten general prohibitions in
part 736 of the EAR, including cross-
referenced regulations in the EAR, you
will know which, if any, of the ten gen-
eral prohibitions of the EAR apply to
you and your contemplated transaction
or activity.

(1) If none of the ten general prohibi-
tions is applicable to your export from
the United States, no license from BIS
is required, you do not need to qualify
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for a License Exception under part 740
of the EAR. You should skip the Steps
in §732.4 of this part regarding License
Exceptions and proceed directly to the
Steps in §732.5 of this part regarding
recordkeeping, clearing the Bureau of
Customs and Border Protection with
the appropriate Shipper’s Export Dec-
laration or Automated Export System
record, and using the required Destina-
tion Control Statement.

(2) If none of the ten general prohibi-
tions is applicable to your reexport or
export from abroad, no license is re-
quired and you should skip all remain-
ing Steps.

(3) If one or more of the ten general
prohibitions are applicable, continue
with the remaining steps.

[61 FR 12740, Mar. 25, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §732.3, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§732.4 Steps regarding License Excep-
tions.

(a) Introduction to Steps for License Ex-
ceptions. If your export or reexport is
subject to the EAR and is subject to
General Prohibitions One (Exports and
Reexports), Two (Parts and Compo-
nents Reexports), or Three (Foreign-
Produced Direct Product Reexports),
consider the steps listed in paragraph
(b) of this section. If your export or re-
export is subject to General Prohibi-
tions Four (Denial Orders), Seven (U.S.
Person Proliferation Activity), Eight
(In-Transit), Nine (Orders, Terms, and
Conditions), or Ten (Knowledge Viola-
tion to Occur), there are no License Ex-
ceptions available for your export or
reexport. If your export is subject to
General Prohibition Five (End-Use
End-User), consult part 744 of the EAR.
If your export or reexport is subject to
General Prohibition Six (Embargo),
consult part 746 of the EAR for applica-
ble License Exceptions.

(b) Steps for License Ezxceptions—(1)
Step 20: Applicability of General Prohibi-
tions. Determine whether any one or
more of the general prohibitions de-
scribed in §736.2(b) of the EAR apply to
your export or reexport. If no general
prohibition applies to your export or
reexport, then you may proceed with
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your export or reexport and need not
review part 740 of the EAR regarding
License Exceptions. You are reminded
of your recordkeeping obligations re-
lated to the clearance of the U.S. Cus-
toms Service provided in parts 762 and
758 of the EAR.

(2) Step 21: Applicability of restrictions
on all License Exceptions. Determine
whether any one or more of the restric-
tions in §740.2 of the EAR applies to
your export or reexport. If any one or
more of these restrictions apply, there
are no License Exceptions available to
you, and you must either obtain a li-
cense or refrain from the export or re-
export.

(3) Step 22: Terms and conditions of the
License Exceptions. (i) If none of the re-
strictions in §740.2 of the EAR applies,
then review each of the License Excep-
tions to determine whether any one of
them authorizes your export or reex-
port. Eligibility for License Exceptions
is based on the item, the country of ul-
timate destination, the end-use, and
the end-user, along with any special
conditions imposed within a specific
License Exception.

(ii) You may meet the conditions for
more than one License Exception.
Moreover, although you may not qual-
ify for some License Exceptions you
may qualify for others. Review the
broadest License Exceptions first, and
use any License Exception available to
you. You are not required to use the
most restrictive applicable License Ex-
ception. If you fail to qualify for the
License Exception that you first con-
sider, you may consider any other Li-
cense Exception until you have deter-
mined that no License Exception is
available.

(iii) License Exceptions TMP, RPL,
BAG, AVS, GOV, and TSU authorize
exports notwithstanding the provisions
of the CCL. List-based License Excep-
tions (LVS, GBS, CIV, TSR, and APP)
are available only to the extent speci-
fied on the CCL. Part 740 of the EAR
provides authorization for reexports
only to the extent each License Excep-
tion expressly authorizes reexports.
Some ECCNs contain License Excep-
tion STA exclusion paragraphs. Those
paragraphs delineate items excluded
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from the License Exception STA provi-
sions in §740.20(c)(2) of the EAR. Li-
cense Exception APR authorizes reex-
ports only.

(iv) If you are exporting under Li-
cense Exceptions GBS, CIV, LLVS, STA,
APP, TSR or GOV, you should review
§743.1 of the EAR to determine the ap-
plicability of certain reporting require-
ments. If you are exporting under Li-
cense Exceptions LVS, TMP, RPL,
STA, or GOV and your item is classi-
fied in the ‘600 series,”” you should re-
view §743.4 of the EAR to determine
the applicability of certain reporting
requirements for conventional arms ex-
ports.

(4) Step 23: Scope of License Exceptions.
Some License Exceptions are limited
by country or by type of item.

(i) Countries are arranged in country
groups for ease of reference. For a list-
ing of country groups, please refer to
Supplement No. 1 to part 740 of the
EAR. Unless otherwise indicated in a
License Exception, License Exceptions
do not apply to any exports or reex-
ports to embargoed destinations. If
your export or reexport is subject to
General Prohibition Six (Embargo) for
embargoed destinations, License Ex-
ceptions are only available to the ex-
tent specifically provided in part 746 of
the EAR concerning embargoed des-
tinations.

(ii) Special commodity controls
apply to short supply items. No Li-
cense Exceptions described in part 740
of the EAR may be used for items list-
ed on the CCL as controlled for Short
Supply reasons. License Exceptions for
short supply items are found in part 754
of the EAR.

(5) Step 24: Compliance with all terms
and conditions. If a License Exception is
available, you may proceed with your
export or reexport. However, you must
meet all the terms and conditions re-
quired by the License Exception that
you determined authorized your export
or reexport. You must also consult part
758 and 762 of the EAR to determine
your recordkeeping and documentation
requirements.

(6) Step 25: License requirements. If no
License Exception is available, then
you must either obtain a license before
proceeding with your export or reex-
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port or you must refrain from the pro-
posed export or reexport.

(7) Step 26: License applications. (i) If
you are going to file a license applica-
tion with BIS, you should first review
the requirements in part 748 of the
EAR. Exporters, reexporters, and
transferors should review the instruc-
tions concerning applications and re-
quired support documents prior to sub-
mitting an application for a license.

(ii) If you are going to file a license
application with BIS for the export, re-
export or in-country transfer for an
aircraft controlled under ECCNs
9A610.a, §740.20(g) permits you to re-
quest in the application that subse-
quent exports of the type of aircraft at
issue be eligible for export under Li-
cense Exception STA. The types of air-
craft controlled under ECCN 9A610.a
that have been determined to be eligi-
ble for License Exception STA pursu-
ant to §740.20(g) are identified in the
License Exceptions paragraph of ECCN
9A610. Supplement No. 2 to part 748,
paragraph (w) (License Exception STA
eligibility requests), contains the in-
structions for such applications.

NOTE TO PARAGRAPH (b)(7)(11): If you intend
to use License Exception STA, return to
paragraphs (a) and then (b) of this section to
review the Steps regarding the use of license
exceptions.

[61 FR 12740, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996; 63 FR 2456, Jan. 15,
1998; 71 FR 20883, Apr. 24, 2006; 76 FR 35286,
June 16, 2011; 78 FR 22706, Apr. 16, 2013]

§732.5 Steps regarding Shipper’s Ex-
port Declaration or Automated Ex-
port System record, Destination
Control Statements, and record-
keeping.

(a) Step 27: Shipper’s Export Declara-
tion (SED) or Automated Export System
(AES) record. Exporters or agents au-
thorized to complete the Shipper’s Ex-
port Declaration (SED), or to file SED
information electronically using the
Automated Export System (AES),
should review §758.1 of the EAR to de-
termine when an SED is required and

what export control information
should be entered on the SED or AES
record. More detailed information

about how to complete an SED or file
the SED information electronically
using AES may be found in the Bureau
of Census Foreign Trade Statistics
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Regulations (FTSR) at 156 CFR part 30.
Reexporters and firms exporting from
abroad may sKkip Steps 27 through 29
and proceed directly to §732.6.

(1) Entering license authority. You
must enter the correct license author-
ity for your export on the SED or AES
record (License number, License Ex-
ception symbol, or No License Re-
quired designator ‘“‘NLR’) as appro-
priate. See §758.1(g) of the EAR and 15
CFR 30.7(m) of the FTSR.

(i) License number and expiration date.
If you are exporting under the author-
ity of a license, you must enter the li-
cense number on the SED or AES
record. The expiration date must be en-
tered on paper versions of the SED
only.

(i1) License Ezxception. If you are ex-
porting under the authority of a Li-
cense Exception, you must enter the
correct License Exception symbol (e.g.,
LVS, GBS, CIV) on the SED or AES
record. See §740.1 and §740.2 of the
EAR.

(iii) NLR. If you are exporting items
for which no license is required, you
must enter the designator NLR. You
should use the NLR designator in two
circumstances: first, when the items to
be exported are subject to the EAR but
not listed on the Commerce Control
List (CCL) (i.e., items that are classi-
fied as EAR99), and second, when the
items to be exported are listed on the
CCL but do not require a license. Use of
the NLR designator is also a represen-
tation that no license is required under
any of the General Prohibitions set
forth in part 736 of the EAR.

(2) Item description. You must enter
an item description identical to the
item description on the license when a
license is required, or enter an item de-
scription sufficient in detail to permit
review by the U.S. Government and
verification of the Schedule B Number
(or Harmonized Tariff Schedule num-
ber) for License Exception shipments
or shipments for which No License is
Required (NLR). See §758.1(g) of the
EAR; and 15 CFR 30.7(1) of the FTSR.

(3) Entering the ECCN. You must
enter the correct Export Control Clas-
sification Number (ECCN) on the SED
or AES record for all licensed and Li-
cense Exception shipments, and ‘“No
License Required” (NLR) shipments of
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items having a reason for control other
than anti-terrorism (AT). The only ex-
ception to this requirement would be
the return of unwanted foreign origin
items, meeting the provisions of Li-
cense Exception TMP, under
§740.9(b)(3). See §758.1(g) of the EAR.

(b) Step 28: Destination Control State-
ment. The Destination Control State-
ment (DCS) must be entered on the in-
voice and on the bill of lading, air way-
bill, or other export control document
that accompanies the shipment from
its point of origin in the United States
to the ultimate consignee or end-user
abroad. The person responsible for
preparation of those documents is re-
sponsible for entry of the DCS. The
DCS is required for all exports from the
United States of items on the Com-
merce Control List and is not required
for items classified as EAR99, unless
the export may be made under License
Exception BAG or GFT (see part 740 of
the EAR). Reexporters should review
§752.15 of the EAR for DCS require-
ments when using a Special Com-
prehensive License; otherwise, DCS re-
quirements do not apply to reexports.
See §758.6 of the EAR.

(c) Step 29: Recordkeeping. Records of
transactions subject to the EAR must
be maintained for five years in accord-
ance with the recordkeeping provisions
of part 762 of the EAR.

[656 FR 42568, July 10, 2000]

§732.6 Steps for other requirements.

Sections 732.1 through 732.4 of this
part are useful in determining the li-
cense requirements that apply to you.
Other portions of the EAR impose
other obligations and requirements.
Some of them are:

(a) Requirements relating to the use
of a license in §758.4 of the EAR.

(b) Obligations of carriers, for-
warders, exporters and others to take
specific steps and prepare and deliver
certain documents to assure that items
subject to the EAR are delivered to the
destination to which they are licensed
or authorized by a License Exception
or some other provision of the regula-
tions in §758.1 through §758.6 of the
EAR.

(c) Duty of carriers to return or un-
load shipments at the direction of U.S.
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Government officials (see §758.8 of the
EAR).

(d) Specific obligations imposed on
parties to Special Comprehensive 1li-
censes in part 752 of the EAR.

(e) Recordkeeping requirements im-
posed in part 762 of the EAR.

(f) Requirements of part 764 of the
EAR to disclose facts that may come
to your attention after you file a li-
cense application or make other state-

15 CFR Ch. VII (1-1-14 Edition)

ments to the government concerning a
transaction or proposed transaction
that is subject to the EAR.

(g) Certain obligations imposed by
part 760 of the EAR on parties who re-
ceive requests to take actions related
to foreign boycotts and prohibits cer-
tain actions relating to those boycotts.

[61 FR 12740, Mar. 25, 1996, as amended at 65
FR 42568, July 10, 2000]
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SUPPLEMENT NO 1 TO PART 732—DECISION TREE

SUPPLEMENT NO. 1 TO PART 732 - EXPORT CONTROL DECISION TREE

Export Control Subject to the EAR?

(See 734.2 - 5) No>{ Exit the EAR

Decision Tree

(Supp. No. 1 to Part 732) %

Is your item classified under an

| ECCN |<-Yes— ECCN on the CCL? —N EAR99
(General Prohibitions 1, 2, & 3)

(See Supp. No. 1 to Part 774)

A

\ 4
. ]ﬁf)b?_eneril 0 Do General
_ves— Prohi llons - Prohibitions 4-10
apply? apply?
(See 736.2(b)(4-10)) y
(See 736.2(b)(4-10))

}

Is there an "X"in the box?
(Using the Commerce Country Chart

and the CCL) —No

(Supp. No. 1 to Part 738 &
Supp. No. 1 to Part 774)

""No License
Required' (NLR)

(See 732.5(a)(1)(ii) & 758.1(a)(3))

l€2 X
QQA

Is aLicense Exception

Available? —ved
(See Part 740, including 740.2 "resrictions
that apply to all license exceptions")

Use License

Exception
(See 740.1)

ON].

y ﬁbmit an application fh
> license <
(See Part 748) /

[69 FR 5687, Feb. 6, 2004]
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SUPPLEMENT NO. 2 TO PART 732—SUBJECT TO THE EAR?

SUPPLEMENT NO. 2 TO PART 732 - AM I SUBJECT TO THE EAR

Subject to the EAR?
Am [ involved in an activity described in 734.5, e.g., related to the
0 proliferation of chemical or biological weapons, nuclear explosive devices or S
"missiles"; technical assistance with respect to encryption; or activities
prohibited by any order issued under the EAR T
U
T See Section 734.5(a), (b), and (c)
)
$ B
S Is the item I am planning to export or reexport subject to the exclusive J
Jjurisdiction of another U.S. Government Federal Department or Agency?
YES
U E
See Section 734.3(b)(1)
B % C
J ) T
Does my export or reexport consist of prerecorded phonograph records,
printed books, pamphlets & miscellaneous publications as described in the
E €—YES EAR?
See Section 734.3(b)(2)
C T
T
T : o
Is the technology or software I am planning to export or reexport publicly
% YES available (excluding encryption items)?
See Section 734.3(b)(3)
' §
(0] Is my item in the United States? H
YES
See Section 734.3(a)(1)
T
T Is my item outside of the U.S., but of U.S. origin?
——YES—p
H See Section 734.3(a)(2) E
I
E g A
Does my foreign-made item incorporate controlled U.S. origin items that
exceed the de minimis limits defined in section 734.4 or Supp. No . 2 to part R
734 of the EAR, or is it ineligible for de minimis? YES:
E See Section 734.3(a)(3)
T
A V
Is the foreign-made item a direct product of U.S.-origin technology or
R software, as described in section 736.2(b)(3) of the EAR, and the destination
4€——NO— is Cuba, Libya, or a destination in Country Group D:1? YES:
See Section 734.3(a)(4) and (5)

[69 FR 5687, Feb. 6, 2004]
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SUPPLEMENT NO. 3 TO PART 732—BIS’S
“KNOW YOUR CUSTOMER’’ GUIDANCE
AND RED FLAGS

“Know Your Customer” Guidance

Various requirements of the EAR are de-
pendent upon a person’s knowledge of the
end-use, end-user, ultimate destination, or
other facts relating to a transaction or ac-
tivity. These provisions include the non-
proliferation-related ‘‘catch-all’”” sections
and the prohibition against proceeding with
a transaction with knowledge that a viola-
tion of the EAR has occurred or is about to
occur.

(a) BIS provides the following guidance on
how individuals and firms should act under
this knowledge standard. This guidance does
not change or interpret the EAR.

(1) Decide whether there are ‘‘red flags’.
Take into account any abnormal -cir-
cumstances in a transaction that indicate
that the export may be destined for an inap-
propriate end-use, end-user, or destination.
Such circumstances are referred to as ‘‘red
flags’’. Included among examples of red flags
are orders for items that are inconsistent
with the needs of the purchaser, a customer
declining installation and testing when in-
cluded in the sales price or when normally
requested, or requests for equipment configu-
rations that are incompatible with the stat-
ed destination (e.g., 120 volts in a country
with 220 volts). Commerce has developed
lists of such red flags that are not all-inclu-
sive but are intended to illustrate the types
of circumstances that should cause reason-
able suspicion that a transaction will violate
the EAR.

(2) If there are ‘“‘red flags’’, inquire. If there
are no ‘‘red flags’” in the information that
comes to your firm, you should be able to
proceed with a transaction in reliance on in-
formation you have received. That is, absent
“‘red flags’ (or an express requirement in the
EAR), there is no affirmative duty upon ex-
porters to inquire, verify, or otherwise ‘‘go
behind” the customer’s representations.
However, when ‘‘red flags’ are raised in in-
formation that comes to your firm, you have
a duty to check out the suspicious cir-
cumstances and inquire about the end-use,
end-user, or ultimate country of destination.
The duty to check out ‘“‘red flags’ is not con-
fined to the use of License Exceptions af-
fected by the ‘“‘know’ or ‘‘reason to know”
language in the EAR. Applicants for licenses
are required by part 748 of the EAR to obtain
documentary evidence concerning the trans-
action, and misrepresentation or conceal-
ment of material facts is prohibited, both in
the licensing process and in all export con-
trol documents. You can rely upon represen-
tations from your customer and repeat them
in the documents you file unless red flags
oblige you to take verification steps.

Pt. 732, Supp. 3

(3) Do not self-blind. Do not cut off the flow
of information that comes to your firm in
the normal course of business. For example,
do not instruct the sales force to tell poten-
tial customers to refrain from discussing the
actual end-use, end-user, and ultimate coun-
try of destination for the product your firm
is seeking to sell. Do not put on blinders that
prevent the learning of relevant information.
An affirmative policy of steps to avoid ‘‘bad”’
information would not insulate a company
from liability, and it would usually be con-
sidered an aggravating factor in an enforce-
ment proceeding.

(4) Employees need to know how to handle
“red flags’. Knowledge possessed by an em-
ployee of a company can be imputed to a
firm so as to make it liable for a violation.
This makes it important for firms to estab-
lish clear policies and effective compliance
procedures to ensure that such knowledge
about transactions can be evaluated by re-
sponsible senior officials. Failure to do so
could be regarded as a form of self-blinding.

(5) Reevaluate all the information after the
inquiry. The purpose of this inquiry and re-
evaluation is to determine whether the ‘“‘red
flags’ can be explained or justified. If they
can, you may proceed with the transaction.
If the ‘‘red flags’ cannot be explained or jus-
tified and you proceed, you run the risk of
having had ‘‘knowledge’ that would make
your action a violation of the EAR.

(6) Refrain from the transaction or advise BIS
and wait. If you continue to have reasons for
concern after your inquiry, then you should
either refrain from the transaction or submit
all the relevant information to BIS in the
form of an application for a license or in
such other form as BIS may specify.

(b) Industry has an important role to play
in preventing exports and reexports contrary
to the national security and foreign policy
interests of the United States. BIS will con-
tinue to work in partnership with industry
to make this front line of defense effective,
while minimizing the regulatory burden on
exporters. If you have any question about
whether you have encountered a ‘‘red flag’’,
you may contact the Office of Export En-
forcement at 1-800-424-2980 or the Office of
Exporter Services at (202) 482-4532.

RED FLAGS

Possible indicators that an unlawful diver-
sion might be planned by your customer in-
clude the following:

1. The customer or purchasing agent is re-
luctant to offer information about the end-
use of a product.

2. The product’s capabilities do not fit the
buyer’s line of business; for example, a small
bakery places an order for several sophisti-
cated lasers.

3. The product ordered is incompatible
with the technical level of the country to
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which the product is being shipped. For ex-
ample, semiconductor manufacturing equip-
ment would be of little use in a country
without an electronics industry.

4. The customer has little or no business
background.

5. The customer is willing to pay cash for
a very expensive item when the terms of the
sale call for financing.

6. The customer is unfamiliar with the
product’s performance characteristics but
still wants the product.

7. Routine installation, training or mainte-
nance services are declined by the customer.

8. Delivery dates are vague, or deliveries
are planned for out-of-the-way destinations.

9. A freight forwarding firm is listed as the
product’s final destination.

10. The shipping route is abnormal for the
product and destination.

11. Packaging is inconsistent with the stat-
ed method of shipment or destination.

12. When questioned, the buyer is evasive
or unclear about whether the purchased
product is for domestic use, export or reex-
port.

13. You receive an order for ‘‘parts’” or
‘‘components’ for an end item in the ‘600 se-
ries.”” The requested ‘‘parts’” or ‘‘compo-
nents’’ may be eligible for License Exception
STA, another authorization, or may not re-
quire a destination-based license require-
ment for the country in question. However,
the requested ‘‘parts’” or ‘components’
would be sufficient to service one hundred of
the ‘600 series’” end items, but you ‘‘know”’
the country does not have those types of end
items or only has two of those end items.

14. The customer indicates or the facts per-
taining to the proposed export suggest that a
600 series” item may be reexported to a des-
tination listed in Country Group D:5 (see
Supplement No. 1 to part 740 of the EAR).

[61 FR 12740, Mar. 25, 1996. Redesignated and
amended at 62 FR 25453, 256456, May 9, 1997; 78
FR 22706, Apr. 16, 2013]

PART 734—SCOPE OF THE EXPORT
ADMINISTRATION REGULATIONS

Sec.
734.1
734.2
734.3

Introduction.

Important EAR terms and principles.

Items subject to the EAR.

734.4 De minimis U.S. content.

734.5 Activities of U.S. and foreign persons
subject to the EAR.

734.6 Assistance available from BIS for de-
termining licensing and other require-
ments.

734.7 Published information and software.

734.8 Information resulting from funda-
mental research.

734.9 Educational information.

734.10 Patent applications.
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734.11 Government-sponsored research cov-
ered by contract controls.

734.12 Effect on foreign laws and regula-
tions.

SUPPLEMENT NO. 1 TO PART 734—QUESTIONS
AND ANSWERS—TECHNOLOGY AND SOFT-
WARE SUBJECT TO THE EAR

SUPPLEMENT NO. 2 TO PART 734—GUIDELINES
FOR De Minimis RULES

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12938, 59 FR 59099, 3
CFR, 1994 Comp., p. 950; E.O. 13020, 61 FR
54079, 3 CFR, 1996 Comp., p. 219; E.O. 13026, 61
FR 58767, 3 CFR, 1996 Comp., p. 228; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p. 783;
E.O. 13637 of March 8, 2013, 78 FR 16129
(March 13, 2013); Notice of August 8, 2013, 78
FR 49107 (August 12, 2013); Notice of Novem-
ber 7, 2013, 78 FR 67289 (November 12, 2013).

§734.1 Introduction.

(a) In this part, references to the Ex-
port Administration Regulations
(EAR) are references to 15 CFR chapter
VII, subchapter C. This part describes
the scope of the Export Administration
Regulations (EAR) and explains certain
key terms and principles used in the
EAR. This part provides the rules you
need to use to determine whether items
and activities are subject to the EAR.
This part is the first step in deter-
mining your obligations under the
EAR. If neither your item nor your ac-
tivity is subject to the EAR, then you
do not have any obligations under the
EAR and you do not need to review
other parts of the EAR. If you already
know that your item or activity is sub-
ject to the EAR, you do not need to re-
view this part and you can go on to re-
view other parts of the EAR to deter-
mine your obligations. This part also
describes certain key terms and prin-
ciples used in the EAR. Specifically, it
includes the following terms: ‘‘subject
to the EAR,” ‘‘items subject to the
EAR,” ‘“‘export,” and ‘‘reexport.” These
and other terms are also included in
part 772 of the EAR, Definitions of
Terms, and you should consult part 772
of the EAR for the meaning of terms
used in the EAR. Finally, this part
makes clear that compliance with the
EAR does not relieve any obligations
imposed under foreign laws.

(b) This part does not address any of
the provisions set forth in part 760 of
the EAR, Restrictive Trade Practices
or Boycotts.
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(c) This part does not define the
scope of legal authority to regulate ex-
ports, including reexports, or activities
found in the Export Administration
Act and other statutes. What this part
does do is set forth the extent to which
such legal authority has been exercised
through the EAR.

[61 FR 12746, Mar. 25, 1996, as amended at 69
FR 5690, Feb. 6, 2004]

§734.2 Important EAR terms and prin-
ciples.

(a) Subject to the EAR—Definition. (1)
“Subject to the EAR” is a term used in
the EAR to describe those items and
activities over which BIS exercises reg-
ulatory jurisdiction under the EAR.
Conversely, items and activities that
are not subject to the EAR are outside
the regulatory jurisdiction of the EAR
and are not affected by these regula-
tions. The items and activities subject
to the EAR are described in §§734.2
through 734.5 of this part. You should
review the Commerce Control List
(CCL) and any applicable parts of the
EAR to determine whether an item or
activity is subject to the EAR. How-
ever, if you need help in determining
whether an item or activity is subject
to the EAR, see §734.6 of this part. Pub-
licly available technology and software
not subject to the EAR are described in
§§734.7 through 734.11 and supplement
no. 1 to this part.

(2) Items and activities subject to the
EAR may also be controlled under ex-
port-related programs administered by
other agencies. Items and activities
subject to the EAR are not necessarily
exempted from the control programs of
other agencies. Although BIS and other
agencies that maintain controls for na-
tional security and foreign policy rea-
sons try to minimize overlapping juris-
diction, you should be aware that in
some instances you may have to com-
ply with more than one regulatory pro-
gram.

(3) The term ‘‘subject to the EAR”
should not be confused with licensing
or other requirements imposed in other
parts of the EAR. Just because an item
or activity is subject to the EAR does
not mean that a license or other re-
quirement automatically applies. A li-
cense or other requirement applies
only in those cases where other parts

§734.2

of the EAR impose a licensing or other
requirement on such items or activi-
ties.

(b) Export and reexport—(1) Definition
of export. ‘“‘Export’” means an actual
shipment or transmission of items sub-
ject to the EAR out of the United
States, or release of technology or soft-
ware subject to the EAR to a foreign
national in the United States, as de-
scribed in paragraph (b)(2)(ii) of this
section. See paragraph (b)(9) of this
section for the definition that applies
to exports of encryption source code
and object code software subject to the
EAR.

(2) Export of technology or software.
(See paragraph (b)(9) for provisions
that apply to encryption source code
and object code software.) ‘‘Export’ of
technology or software, excluding
encryption software subject to “EI”
controls, includes:

(i) Any release of technology or soft-
ware subject to the EAR in a foreign
country; or

(ii) Any release of technology or
source code subject to the EAR to a
foreign national. Such release is
deemed to be an export to the home
country or countries of the foreign na-
tional. This deemed export rule does
not apply to persons lawfully admitted
for permanent residence in the United
States and does not apply to persons
who are protected individuals under
the Immigration and Naturalization
Act (8 U.S.C. 1324b(a)(3)). Note that the
release of any item to any party with
knowledge a violation is about to occur
is prohibited by §736.2(b)(10) of the
EAR.

(3) Definition of ‘“‘release’ of technology
or software. Technology or software is
“‘released” for export through:

(i) Visual inspection by foreign na-
tionals of U.S.-origin equipment and
facilities;

(ii) Oral exchanges of information in
the United States or abroad; or

(iii) The application to situations
abroad of personal knowledge or tech-
nical experience acquired in the United
States.

(4) Definition of reexport. ‘‘Reexport”
means an actual shipment or trans-
mission of items subject to the EAR
from one foreign country to another
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foreign country; or release of tech-
nology or software subject to the EAR
to a foreign national outside the
United States, as described in para-
graph (b)(5) of this section.

(5) Reexport of technology or software.
Any release of technology or source
code subject to the EAR to a foreign
national of another country is a
deemed reexport to the home country
or countries of the foreign national.
However, this deemed reexport defini-
tion does not apply to persons lawfully
admitted for permanent residence. The
term ‘‘release’ is defined in paragraph
(b)(3) of this section. Note that the re-
lease of any item to any party with
knowledge or reason to know a viola-
tion is about to occur is prohibited by
§736.2(b)(10) of the EAR.

(6) For purposes of the EAR, the ex-
port or reexport of items subject to the
EAR that will transit through a coun-
try or countries or be transshipped in a
country or countries to a new country
or are intended for reexport to the new
country, are deemed to be exports to
the new country.

(7) If a territory, possession, or de-
partment of a foreign country is not
listed on the Country Chart in Supple-
ment No. 1 to part 738 of the EAR, the
export or reexport of items subject to
the EAR to such destination is deemed
under the EAR to be an export to the
foreign country. For example, a ship-
ment to the Cayman Islands, a depend-
ent territory of the United Kingdom, is
deemed to be a shipment to the United
Kingdom.

(8) Export or reexport of items sub-
ject to the EAR does not include ship-
ments among any of the states of the
United States, the Commonwealth of
Puerto Rico, or the Commonwealth of
the Northern Mariana Islands or any
territory, dependency, or possession of
the United States. These destinations
are listed in Schedule C, Classification
Codes and Descriptions for U.S. Export
Statistics, issued by the Bureau of the
Census.

(9) Export of encryption source code
and object code software. (i) For pur-
poses of the EAR, the export of
encryption source code and object code
software means:

(A) An actual shipment, transfer, or
transmission out of the United States

15 CFR Ch. VII (1-1-14 Edition)

(see also paragraph (b)(9)(ii) of this sec-
tion); or

(B) A transfer of such software in the
United States to an embassy or affil-
iate of a foreign country.

(ii) The export of encryption source
code and object code software con-
trolled for “EI” reasons under ECCN
5D002 on the Commerce Control List
(see Supplement No. 1 to part 774 of the
EAR) includes downloading, or causing
the downloading of, such software to
locations (including electronic bulletin
boards, Internet file transfer protocol,
and World Wide Web sites) outside the
U.S., or making such software avail-
able for transfer outside the United
States, over wire, cable, radio, electro-
magnetic, photo optical, photoelectric
or other comparable communications
facilities accessible to persons outside
the United States, including transfers
from electronic bulletin boards, Inter-
net file transfer protocol and World
Wide Web sites, unless the person mak-
ing the software available takes pre-
cautions adequate to prevent unau-
thorized transfer of such code. See
§740.13(e) of the EAR for notification
requirements for exports or reexports
of encryption source code software con-
sidered to be publicly available con-
sistent with the provisions of
§734.3(b)(3) of the EAR. Publicly avail-
able encryption software in object code
that corresponds to encryption source
code made eligible for License Excep-
tion TSU under section 740.13(e) is not
subject to the EAR.

(iii) Subject to the General Prohibi-
tions described in part 736 of the EAR,
such precautions for Internet transfers
of products eligible for export under
§740.17 (b)(2) of the EAR (encryption
software products, certain encryption
source code and general purpose
encryption toolkits) shall include such
measures as:

(A) The access control system, either
through automated means or human
intervention, checks the address of
every system outside of the U.S. or
Canada requesting or receiving a trans-
fer and verifies such systems do not
have a domain name or Internet ad-
dress of a foreign government end-user
(e.g., ‘“.gov,” ‘““‘.gouv,” ‘“.mil” or similar
addresses);
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(B) The access control system pro-
vides every requesting or receiving
party with notice that the transfer in-
cludes or would include cryptographic
software subject to export controls
under the Export Administration Regu-
lations, and anyone receiving such a
transfer cannot export the software
without a license or other authoriza-
tion; and

(C) Every party requesting or receiv-
ing a transfer of such software must
acknowledge affirmatively that the
software is not intended for use by a
government end-user, as defined in part
772, and he or she understands the cryp-
tographic software is subject to export
controls under the Export Administra-
tion Regulations and anyone receiving
the transfer cannot export the software
without a license or other authoriza-
tion. BIS will consider acknowledg-
ments in electronic form provided they
are adequate to assure legal under-
takings similar to written acknowledg-
ments.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68578, Dec. 30, 1996; 63 FR 50520, Sept. 22,
1998; 64 FR 13339, Mar. 18, 1999; 656 FR 2496,
Jan. 14, 2000; 67 FR 38860, June 6, 2002; 72 FR
3945, Jan. 29, 2007; 76 FR 1062, Jan. 7, 2011]

§734.3 Items subject to the EAR.

(a) Except for items excluded in para-
graph (b) of this section, the following
items are subject to the EAR:

(1) All items in the United States, in-
cluding in a U.S. Foreign Trade Zone
or moving intransit through the United
States from one foreign country to an-
other;

(2) All U.S. origin items wherever lo-
cated;

(3) Foreign-made commodities that
incorporate controlled U.S.-origin com-
modities, foreign-made commodities
that are ‘bundled’ with controlled U.S.-
origin software, foreign-made software
that is commingled with controlled
U.S.-origin software, and foreign-made
technology that is commingled with
controlled U.S.-origin technology:

(i) In any quantity, as described in
§734.4(a) of this part; or

(ii) In quantities exceeding the de
minimis levels, as described in §734.4(c)
or §734.4(d) of this part;

(4) Certain foreign-made direct prod-
ucts of U.S. origin technology or soft-

§734.3

ware, as described in §736.2(b)(3) of the
EAR. The term ‘‘direct product’ means
the immediate product (including proc-
esses and services) produced directly by
the use of technology or software; and

NOTE TO PARAGRAPH (a)(4): Certain foreign-
manufactured items developed or produced
from U.S.-origin encryption items exported
pursuant to License Exception ENC are sub-
ject to the EAR. See sections 740.17(a) and
740.17(b)(4)(ii) of the EAR.

(5) Certain commodities produced by
any plant or major component of a
plant located outside the United States
that is a direct product of U.S.-origin
technology or software, as described in
§736.2(b)(3) of the EAR.

(b) The following items are not sub-
ject to the EAR:

(1) Items that are exclusively con-
trolled for export or reexport by the
following departments and agencies of
the U.S. Government which regulate
exports or reexports for national secu-
rity or foreign policy purposes:

(i) Department of State. The Inter-
national Traffic in Arms Regulations
(22 CFR parts 120-130) administered by
the Directorate of Defense Trade Con-
trols relate to defense articles and de-
fense services on the U.S. Munitions
List (22 CFR part 121). Section 38 of the
Arms Export Control Act (22 U.S.C.
2778). (Also see paragraph (b)(1)(vi) of
this section).

NOTE TO PARAGRAPH (b)(1)(i): If a defense
article or service is controlled by the U.S.
Munitions List set forth in the International
Traffic in Arms Regulations, its export and
temporary import is regulated by the De-
partment of State. The President has dele-
gated the authority to control defense arti-
cles and services for purposes of permanent
import to the Attorney General. The defense
articles and services controlled by the Sec-
retary of State and the Attorney General
collectively comprise the U.S. Munitions
List under the Arms Export Control Act
(AECA). As the Attorney General exercises
independent delegated authority to des-
ignate defense articles and services for pur-
poses of permanent import controls, the per-
manent import control list administered by
the Department of Justice has been sepa-
rately labeled the U.S. Munitions Import
List (27 CFR Part 447) to distinguish it from
the list set out in the International Traffic
in Arms Regulations. In carrying out the
functions delegated to the Attorney General
pursuant to the AECA, the Attorney General
shall be guided by the views of the Secretary
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of State on matters affecting world peace,
and the external security and foreign policy
of the United States.

(ii) Treasury Department, Office of For-
eign Assets Control (OFAC). Regulations
administered by OFAC implement
broad controls and embargo trans-
actions with certain foreign countries.
These regulations include controls on
exports and reexports to certain coun-
tries (31 CFR chapter V). Trading with
the Enemy Act (60 U.S.C. app. section 1
et seq.), and International Emergency
Economic Powers Act (50 U.S.C. 1701, et
seq.)

(iii) U.S. Nuclear Regulatory Commis-
sion (NRC). Regulations administered
by NRC control the export and reex-
port of commodities related to nuclear
reactor vessels (10 CFR part 110).
Atomic Energy Act of 1954, as amended
(42 U.S.C. part 2011 et seq.).

(iv) Department of Energy (DOE). Reg-
ulations administered by DOE control
the export and reexport of technology
related to the production of special nu-
clear materials (10 CFR part 810).
Atomic Energy Act of 1954, as amended
(42 U.S.C. section 2011 et seq.).

(v) Patent and Trademark Office
(PTO). Regulations administered by
PTO provide for the export to a foreign
country of unclassified technology in
the form of a patent application or an
amendment, modification, or supple-
ment thereto or division thereof (37
CFR part 5). BIS has delegated author-
ity under the Export Administration
Act to the PTO to approve exports and
reexports of such technology which is
subject to the EAR. Exports and reex-
ports of such technology not approved
under PTO regulations must comply
with the EAR.

(vi) Department of Defense (DoD) and
Department of State Foreign Military
Sales (FMS) Program. Items that are
subject to the EAR that are sold,
leased or loaned by the Department of
Defense to a foreign country or inter-
national organization under the FMS
Program of the Arms Export Control
Act pursuant to a Letter of Offer and
Acceptance (LOA) authorizing such
transfers are not ‘‘subject to the EAR,”
but rather, are subject to the authority
of the Arms Export Control Act.

(2) Prerecorded phonograph records
reproducing in whole or in part, the
content of printed books, pamphlets,

15 CFR Ch. VII (1-1-14 Edition)

and miscellaneous publications, includ-
ing newspapers and periodicals; printed
books, pamphlets, and miscellaneous
publications including bound news-
papers and periodicals; children’s pic-
ture and painting books; newspaper
and periodicals, unbound, excluding
waste; music books; sheet music; cal-
endars and calendar blocks, paper;
maps, hydrographical charts, atlases,
gazetteers, globe covers, and globes
(terrestrial and celestial); exposed and
developed microfilm reproducing, in
whole or in part, the content of any of
the above; exposed and developed mo-
tion picture film and soundtrack; and
advertising printed matter exclusively
related thereto.

(3) Publicly available technology and
software, except software classified
under ECCN 5D002 on the Commerce
Control List, that:

(i) Are already published or will be
published as described in §734.7 of this
part;

(ii) Arise during, or result from, fun-
damental research, as described in
§734.8 of this part;

(iii) Are educational, as described in
§734.9 of this part;

(iv) Are included in certain patent
applications, as described in §734.10 of
this part.

NOTE TO PARAGRAPHS (b)(2) AND (b)(3) OF
THIS SECTION: A printed book or other printed
material setting forth encryption source
code is not itself subject to the EAR (see
§734.3(b)(2)). However, notwithstanding
§734.3(b)(2), encryption source code in elec-
tronic form or media (e.g., computer disk-
ette or CD ROM) remains subject to the EAR
(see §734.3(0)(3)). Publicly available
encryption object code software classified
under ECCN 5D002 is not subject to the EAR
when the corresponding source code meets
the criteria specified in §740.13(e) of the
EAR.

(c) “Items subject to the EAR’ con-
sist of the items listed on the Com-
merce Control List (CCL) in part 774 of
the EAR and all other items which
meet the definition of that term. For
ease of reference and classification pur-
poses, items subject to the EAR which
are not listed on the CCL are des-
ignated as ‘“EAR99.” Items subject to
temporary CCL controls are classified
under the ECCN 0Yb521 series (i.e.,
0A521, 0B521, 0C521, 0D521, and 0E521)
pursuant to §742.6(a)(7) of the EAR,
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while a determination is made as to
whether classification under a revised
or new ECCN, or an EAR99 designation,
is appropriate.

(d) Commodity classification deter-
minations and advisory opinions issued
by BIS are not, and may not be relied
upon as, determinations that the items
in question are ‘‘subject to the EAR,”
as described in §748.3 of the EAR.

(e) Items subject to the EAR may be
exported, reexported, or transferred in
country under licenses, agreements, or
other approvals from the Department
of State’s Directorate of Defense Trade
Controls pursuant to §§120.5(b) and
126.6(c) of the International Traffic in
Arms Regulations (ITAR) (22 CFR
120.5(b) and 126.6(c)). Exports, reex-
ports, or in-country transfers not in ac-
cordance with the terms and conditions
of a license, agreement, or other ap-
proval under §120.5(b) of the ITAR re-
quires separate authorization from
BIS. Exports, reexports, or in-country
transfers of items subject to the EAR
under a Foreign Military Sales case
that exceed the scope of §126.6(c) of the
ITAR or the scope of actions made by
the Department of State’s Office of Re-
gional Security and Arms Transfers re-
quire separate authorization from BIS.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 65464, Dec. 13, 1996; 61 FR 68578, Dec. 30,
1996; 62 FR 25456, May 9, 1997, 67 FR 38860,
June 6, 2002; 69 FR 5690, Feb. 6, 2004; 69 FR
5929, Feb. 9, 2004; 73 FR 56968, Oct. 1, 2008; 73
FR 57503, Oct. 3, 2008; 75 FR 31680, June 4,
2010; 75 FR 45054, Aug. 2, 2010; 76 FR 1062, Jan.
7, 2011; 77 FR 22198, Apr. 13, 2012; 78 FR 22707,
Apr. 16, 2013; 78 FR 61744, Oct. 3, 2013; 78 FR
61900, Oct. 4, 2013]

§734.4 De minimis U.S. content.

(a) Items for which there is no de mini-
mis level. (1) There is no de minimis level
for the export from a foreign country
of a foreign-made computer with an
Adjusted Peak Performance (APP) ex-
ceeding 3.0 Weighted TeraFLOPS (WT)
containing U.S.-origin controlled semi-
conductors (other than memory cir-
cuits) classified under ECCN 3A001 to
Computer Tier 3; or exceeding an APP
of 0.002 WT containing U.S.-origin con-
trolled semiconductors (other than
memory circuits) classified under
ECCN 3A001 or high speed interconnect
devices (ECCN 4A994.j) to Cuba, Iran,
North Korea, Sudan, and Syria.
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(2) Foreign produced encryption tech-
nology that incorporates U.S. origin
encryption technology controlled by
ECCN 5E002 is subject to the EAR re-
gardless of the amount of U.S. origin
content.

(3) There is no de minimis level for
foreign-made:

(i) Commercial primary or standby
instrument systems of the type de-
scribed in ECCN 7A994 on the Com-
merce Control List (Supplement No. 1
to part 774 the EAR) when the systems
integrate QRS11-00100-100/101 Micro-
machined Angular Rate Sensors;

(ii) Commercial automatic flight con-
trol systems when the systems inte-
grate QR S11-00050-443/569 Micro-
machined Angular Rate Sensors; and

(iii) Aircraft of the type described in
ECCN 9A991 when such aircraft incor-
porate a primary or standby instru-
ment system integrating a QRS11-
00100-100/101 sensor or an automatic
flight control system integrating a
QRS11-00050-443/569 sensor.

NOTE TO PARAGRAPH (2)(3): QRS11 Micro-
machined Angular Rate Sensors are ‘‘subject
to the ITAR,” (see 22 CFR parts 120 through
130) except when the QRS11-00100-100/101
version of the sensor is integrated into and
included as an integral part of a commercial
primary or standby instrument system of
the type described in ECCN 7A994, or aircraft
of the type described in ECCN 9A991 that in-
corporates a commercial primary or standby
instrument that has such a sensor inte-
grated, or is exported solely for integration
into such systems; or when the QRS11-00050—
443/569 is integrated into a commercial auto-
matic flight control system of the type de-
scribed in ECCN 7A994, or aircraft of the type
described in ECCN 9A991 that incorporates
an automatic flight control system that has
such a sensor integrated, or is exported sole-
ly for integration into such a system.

(4) There is no de minimis level for
U.S.-origin technology controlled by
9E003.2.1 through a.8,.h, .i., and .j.,
when redrawn, used, consulted, or oth-
erwise commingled abroad.

(5) There is no de minimis level for
foreign made military commodities
that incorporate cameras classified
under ECCN 6A003.b.4.b if such cameras
would be subject to the EAR as sepa-
rate items and if the foreign made
military commodity is not subject to
the International Traffic in Arms Reg-
ulations (22 U.S.C. Parts 120-130).
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(6) ‘600 series.”

(i) There is no de minimis level for for-
eign-made items that incorporate U.S.-
origin ‘600 series’ items enumerated
or otherwise described in paragraphs .a
through .x of a ‘600 series” ECCN when
destined for a country listed in Coun-
try Group D:5 of Supplement No. 1 to
part 740 of the EAR.

(ii) There is no de minimis level for
foreign-made items that incorporate
U.S.-origin ‘600 series” .y items when
destined for a country listed in Coun-
try Group E:1 of Supplement No. 1 to
part 740 of the EAR or for the People’s
Republic of China (PRC).

(7) Under certain rules issued by the
Office of Foreign Assets Control, cer-
tain exports from abroad by U.S.-
owned or controlled entities may be
prohibited notwithstanding the de mini-
mis provisions of the EAR. In addition,
the de minimis rules do not relieve U.S.
persons of the obligation to refrain
from supporting the proliferation of
weapons of mass-destruction and mis-
siles as provided in §744.6 of the EAR.

(b) Special requirements for certain
encryption items. Foreign made items
that incorporate U.S. origin items that
are listed in this paragraph are subject
to the EAR unless they meet the de
minimis level and destination require-
ments of paragraph (c¢) or (d) of this
section and the requirements of this
paragraph.

(1) The U.S. origin commodities or
software, if controlled under ECCNs
5A002.a.1, .a.2, .a.b, .a.6, .a.9, .b, or
5D002,, must have been:

(i)Authorized for license exception
TSU because of having met the notifi-
cation requirements of §740.13(e) of the
EAR (ECCN 5D002 only);

(ii) Authorized for License Exception
ENC by BIS after classification pursu-
ant to §740.17(b)(3) of the EAR;

(iii) Authorized for License Excep-
tion ENC by BIS after classification
pursuant to §740.17(b)(2) of the EAR,
and the foreign made product will not
be sent to any destination in Country
Group E:1 in Supplement No. 1 to part
740 of the EAR;

(iv) Authorized for License Exception
ENC pursuant to §740.17(b)(4) of the
EAR; or

(v) Authorized for License Exception
ENC after submission of an encryption
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registration pursuant to §740.17(b)(1) of
the EAR.

(2) U.S. origin encryption items clas-
sified under ECCNs 5A992, 5D992, or
5E992.

NOTE TO PARAGRAPH (b): See supplement
No. 2 to this part for de minimis calculation
procedures and reporting requirements.

(¢) 10% De Minimis Rule. Except as
provided in paragraphs (a) and
(b)(1)(iii) of this section and subject to
the provisions of paragraphs (b)(1)@),
(b)(1)(di) and (b)(2) of this section, the
following reexports are not subject to
the EAR when made to any country in
the world. See Supplement No. 2 of this
part for guidance on calculating val-
ues.

(1) Reexports of a foreign-made com-
modity incorporating controlled U.S.-
origin commodities or ‘‘bundled’” with
U.S.-origin software valued at 10% or
less of the total value of the foreign-
made commodity;

NOTES TO PARAGRAPH (c)(1): (1) U.S.-origin
software is not eligible for the de minimis ex-
clusion and is subject to the EAR when ex-
ported or reexported separately from (i.e.,
not bundled or incorporated with) the for-
eign-made item.

(2) For the purposes of this section, ‘bun-
dled’ means software that is reexported to-
gether with the item and is configured for
the item, but is not necessarily physically
integrated into the item.

(3) The de minimis exclusion under para-
graph (c)(1) only applies to software that is
listed on the Commerce Control List (CCL)
and has a reason for control of anti-ter-
rorism (AT) only or software that is des-
ignated as EAR99 (subject to the EAR, but
not listed on the CCL). For all other soft-
ware, an independent assessment of whether
the software by itself is subject to the EAR
must be performed.

(2) Reexports of foreign-made soft-
ware incorporating controlled U.S.-ori-
gin software valued at 10% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from con-
trolled U.S.-origin technology valued
at 10% or less of the total value of the
foreign technology. Before you may
rely upon the de minimis exclusion for
foreign-made technology commingled
with controlled U.S.-origin technology,
you must file a one-time report. See
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Supplement No. 2 to part 734 for sub-
mission requirements.

(d) 26% De Minimis Rule. Except as
provided in paragraph (a) of this sec-
tion and subject to the provisions of
paragraph (b) of this section, the fol-
lowing reexports are not subject to the
EAR when made to countries other
than those listed in Country Group E:1
of Supplement No. 1 to part 740 of the
EAR. See Supplement No. 2 to this part
for guidance on calculating values.

(1) Reexports of a foreign-made com-
modity incorporating controlled U.S.-
origin commodities or ‘‘bundled’” with
U.S.-origin software valued at 25% or
less of the total value of the foreign-
made commodity;

NOTES TO PARAGRAPH (d)(1): (1) U.S.-origin
software is not eligible for the de minimis ex-
clusion and is subject to the EAR when ex-
ported or reexported separately from (i.e.,
not bundled or incorporated with) the for-
eign-made item.

(2) For the purposes of this section, ‘‘bun-
dled’” means software that is reexported to-
gether with the item and is configured for
the item, but is not necessarily physically
integrated into the item.

(3) The de minimis exclusion under para-
graph (d)(1) only applies to software that is
listed on the Commerce Control List (CCL)
and has a reason for control of anti-ter-
rorism (AT) only or software that is classi-
fied as EAR99 (subject to the EAR, but not
listed on the CCL). For all other software, an
independent assessment of whether the soft-
ware by itself is subject to the EAR must be
performed.

(2) Reexports of foreign-made soft-
ware incorporating controlled U.S.-ori-
gin software valued at 25% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from con-
trolled U.S.-origin technology valued
at 25% or less of the total value of the
foreign technology. Before you may
rely upon the de minimis exclusion for
foreign-made technology commingled
with controlled U.S.-origin technology,
you must file a one-time report. See
Supplement No. 2 to part 734 for sub-
mission requirements.

(e) You are responsible for making
the necessary calculations to deter-
mine whether the de minimis provisions
apply to your situation. See Supple-
ment No. 2 to part 734 for guidance re-
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garding calculation of U.S. controlled
content.

(f) See §770.3 of the EAR for prin-
ciples that apply to commingled U.S.-
origin technology and software.

(g) Recordkeeping requirement. The
method by which you determined the
percentage of U.S. content in foreign
software or technology must be docu-
mented and retained in your records in
accordance with the recordkeeping re-
quirements in part 762 of the EAR.
Your records should indicate whether
the values you used in your calcula-
tions are actual arms-length market
prices or prices derived from com-
parable transactions or costs of produc-
tion, overhead, and profit.

[61 FR 12746, Mar. 25, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §734.4, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§734.5 Activities of U.S. and foreign
persons subject to the EAR.

The following kinds of activities are
subject to the EAR:

(a) Certain activities of U.S. persons
related to the proliferation of nuclear
explosive devices, chemical or biologi-
cal weapons, missile technology as de-
scribed in §744.6 of the EAR, and the
proliferation of chemical weapons as
described in part 745 of the EAR.

(b) Activities of U.S. or foreign per-
sons prohibited by any order issued
under the EAR, including a Denial
Order issued pursuant to part 766 of the
EAR.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68578, Dec. 30, 1996; 64 FR 27141, May 18,
1999; 64 FR 47105, Aug. 30, 1999; 74 FR 52883,
Oct. 15, 2009]

§734.6 Assistance available from BIS
for determining licensing and other
requirements.

(a) If you are not sure whether a
commodity, software, technology, or
activity ‘‘subject to the EAR” is sub-
ject to licensing or other requirements
under the EAR, you may ask BIS for an
advisory opinion or a commodity clas-
sification determination. In order to
determine whether an item is ‘‘subject
to the ITAR,” you should review the
ITAR’s United States Munitions List
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(see 22 CFR 120.3, 120.6 and 121.1). You
may also submit a request to the De-
partment of State, Directorate of De-
fense Trade Controls, for a formal ju-
risdictional determination regarding
the commodity, software, technology,
or activity at issue; or in ITAR terms,
the defense article, technical data or
defense service at issue (see 22 CFR
120.4).

(b) As the agency responsible for ad-
ministering the EAR, BIS is the only
agency that has the responsibility for
determining whether an item or activ-
ity is subject to the EAR and, if so,
what licensing or other requirements
apply under the EAR. Such a deter-
mination only affects EAR require-
ments, and does not affect the applica-
bility of any other regulatory pro-
grams.

(c) If you need help in determining
BIS licensing or other requirements
you may ask BIS for help by following
the procedures described in §748.3 of
the EAR.

[61 FR 12746, Mar. 25, 1996, as amended at 78
FR 61900, Oct. 4, 2013]

§734.7 Published information and soft-
ware.

(a) Information is ‘‘published’” when
it becomes generally accessible to the
interested public in any form, includ-
ing:

(1) Publication in periodicals, books,
print, electronic, or any other media
available for general distribution to
any member of the public or to a com-
munity of persons interested in the
subject matter, such as those in a sci-
entific or engineering discipline, either
free or at a price that does not exceed
the cost of reproduction and distribu-
tion (See Supplement No. 1 to this
part, Questions A(1) through A(6));

(2) Ready availability at libraries
open to the public or at university li-
braries (See Supplement No. 1 to this
part, Question A(6));

(3) Patents and open (published) pat-
ent applications available at any pat-
ent office; and

(4) Release at an open conference,
meeting, seminar, trade show, or other
open gathering.

(i) A conference or gathering is
“open” if all technically qualified
members of the public are eligible to
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attend and attendees are permitted to
take notes or otherwise make a per-
sonal record (not necessarily a record-
ing) of the proceedings and presen-
tations.

(ii) All technically qualified members
of the public may be considered eligible
to attend a conference or other gath-
ering notwithstanding a registration
fee reasonably related to cost and re-
flecting an intention that all inter-
ested and technically qualified persons
be able to attend, or a limitation on ac-
tual attendance, as long as attendees
either are the first who have applied or
are selected on the basis of relevant
scientific or technical competence, ex-
perience, or responsibility (See Supple-
ment No. 1 to this part, Questions B(1)
through B(6)).

(iii) ‘“‘Publication’ includes submis-
sion of papers to domestic or foreign
editors or reviewers of journals, or to
organizers of open conferences or other
open gatherings, with the under-
standing that the papers will be made
publicly available if favorably received.
(See Supplement No. 1 to this part,
Questions A(1) and A(3)).

(b) Software and information is pub-
lished when it is available for general
distribution either for free or at a price
that does not exceed the cost of repro-
duction and distribution. See Supple-
ment No. 1 to this part, Questions G(1)
through G(3).

(c) Notwithstanding paragraphs (a)
and (b) of this section, note that pub-
lished encryption software classified
under ECCN 5D002 on the Commerce
Control List (Supplement No. 1 to part
774 of the EAR) remains subject to the
EAR, except publicly available
encryption object code software classi-
fied under ECCN 5D002 when the cor-
responding source code meets the cri-
teria specified in §740.13(e) of the EAR.
See §740.13(e) of the EAR for eligibility
requirements for exports and reexports
of publicly available encryption source
code under License Exception TSU.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 65464, Dec. 13, 1996; 61 FR 68578, Dec. 30,
1996; 65 FR 2496, Jan. 14, 2000; 67 FR 38861,
June 6, 2002; 76 FR 1062, Jan. 7, 2011]
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§734.8 Information resulting from fun-
damental research.

(a) Fundamental research. Paragraphs
(b) through (d) of this section and
§734.11 of this part provide specific
rules that will be used to determine
whether research in particular institu-
tional contexts qualifies as ‘‘funda-
mental research’”. The intent behind
these rules is to identify as ‘‘funda-
mental research’ basic and applied re-
search in science and engineering,
where the resulting information is or-
dinarily published and shared broadly
within the scientific community. Such
research can be distinguished from pro-
prietary research and from industrial
development, design, production, and
product utilization, the results of
which ordinarily are restricted for pro-
prietary reasons or specific national se-
curity reasons as defined in §734.11(b)
of this part. (See Supplement No. 1 to
this part, Question D(8)). Note that the
provisions of this section do not apply
to encryption software classified under
ECCN 5D002 on the Commerce Control
List (Supplement No. 1 to part 774 of
the EAR), except publicly available
encryption object code software classi-
fied under ECCN 5D002 when the cor-
responding source code meets the cri-
teria specified in §740.13(e) of the EAR.
See §740.13(e) of the EAR for eligibility
requirements for exports and reexports
of publicly available encryption source
code under License Exception TSU.

(b) University based research. (1) Re-
search conducted by scientists, engi-
neers, or students at a university nor-
mally will be considered fundamental
research, as described in paragraphs (b)
(2) through (6) of this section. (“‘Uni-
versity’’ means any accredited institu-
tion of higher education located in the
United States.)

(2) Prepublication review by a spon-
sor of university research solely to in-
sure that the publication would not in-
advertently divulge proprietary infor-
mation that the sponsor has furnished
to the researchers does not change the
status of the research as fundamental
research. However, release of informa-
tion from a corporate sponsor to uni-
versity researchers where the research
results are subject to prepublication
review, is subject to the EAR. (See
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Supplement No. 1 to this part, Ques-
tions D(7), D(9), and D(10).)

(3) Prepublication review by a spon-
sor of university research solely to en-
sure that publication would not com-
promise patent rights does not change
the status of fundamental research, so
long as the review causes no more than
a temporary delay in publication of the
research results.

(4) The initial transfer of information
from an industry sponsor to university
researchers is subject to the EAR
where the parties have agreed that the
sponsor may withhold from publication
some or all of the information so pro-
vided. (See Supplement No. 1 to this
part, Question D(2).)

(5) University based research is not
considered ‘‘fundamental research’ if
the university or its researchers accept
(at the request, for example, of an in-
dustrial sponsor) other restrictions on
publication of scientific and technical
information resulting from the project
or activity. Scientific and technical in-
formation resulting from the research
will nonetheless qualify as funda-
mental research once all such restric-
tions have expired or have been re-
moved. (See Supplement No. 1 to this
part, Question D(7) and D(9).)

(6) The provisions of §734.11 of this
part will apply if a university or its re-
searchers accept specific national secu-
rity controls (as defined in §734.11 of
this part) on a research project or ac-
tivity sponsored by the U.S. Govern-
ment. (See Supplement No. 1 to this
part, Questions E(1) and E(2).)

(c) Research based at Federal agencies
or FFRDCs. Research conducted by sci-
entists or engineers working for a Fed-
eral agency or a Federally Funded Re-
search and Development Center
(FFRDC) may be designated as ‘‘funda-
mental research” within any appro-
priate system devised by the agency or
the FFRDC to control the release of in-
formation by such scientists and engi-
neers. (See Supplement No. 1 to this
part, Questions D(8) and D(11).)

(d) Corporate research. (1) Research
conducted by scientists or engineers
working for a business entity will be
considered ‘‘fundamental research” at
such time and to the extent that the
researchers are free to make scientific
and technical information resulting
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from the research publicly available
without restriction or delay based on
proprietary concerns or specific na-
tional security controls as defined in
§734.11(b) of this part.

(2) Prepublication review by the com-
pany solely to ensure that the publica-
tion would compromise no proprietary
information provided by the company
to the researchers is not considered to
be a proprietary restriction under para-
graph (d)(1) of this section. However,
paragraph (d)(1) of this section does not
authorize the release of information to
university researchers where the re-
search results are subject to pre-
publication review. (See Supplement
No. 1 to this part, Questions D(8), D(9),
and D(10).)

(3) Prepublication review by the com-
pany solely to ensure that prepublica-
tion would compromise no patent
rights will not be considered a propri-
etary restriction for this purpose, so
long as the review causes no more than
a temporary delay in publication of the
research results.

(4) However, the initial transfer of in-
formation from a business entity to re-
searchers is not authorized under the
“fundamental research” provision
where the parties have agreed that the
business entity may withhold from
publication some or all of the informa-
tion so provided.

(e) Research based elsewhere. Research
conducted by scientists or engineers
who are not working for any of the in-
stitutions described in paragraphs (b)
through (d) of this section will be
treated as corporate research, as de-
scribed in paragraph (d) of this section.
(See Supplement No. 1 to this part,
Question D(8).)

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68579, Dec. 30, 1996; 62 FR 25456, May 9,
1997; 65 FR 2496, Jan. 14, 2000; 67 FR 38861,
June 6, 2002; 76 FR 1062, Jan. 7, 2011]

§734.9 Educational information.

‘“Educational information” referred
to in §734.3(b)(3)(iii) of this part is not
subject to the EAR if it is released by
instruction in catalog courses and as-
sociated teaching laboratories of aca-
demic institutions. Dissertation re-
search is discussed in §734.8(b) of this
part. (Refer to Supplement No. 1 to
this part, Question C(1) through C(6)).
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Note that the provisions of this section
do not apply to encryption software
classified under ECCN 5D002 on the
Commerce Control List, except pub-
licly available encryption object code
software classified under ECCN 5D002
when the corresponding source code
meets the criteria specified in
§740.13(e) of the EAR. See §740.13(e) of
the EAR for eligibility requirements
for exports and reexports of publicly
available encryption source code under
License Exception TSU.

[67 FR 38861, June 6, 2002, as amended at 76
FR 1062, Jan. 7, 2011]

§734.10 Patent applications.

The information referred to in
§734.3(b)(3)(iv) of this part is:

(a) Information contained in a patent
application prepared wholly from for-
eign-origin technical data where the
application is being sent to the foreign
inventor to be executed and returned
to the United States for subsequent fil-
ing in the U.S. Patent and Trademark
Office;

(b) Information contained in a patent
application, or an amendment, modi-
fication, supplement or division of an
application, and authorized for filing in
a foreign country in accordance with
the regulations of the Patent and
Trademark Office, 37T CFR part 5;1 or

(c) Information contained in a patent
application when sent to a foreign
country before or within six months
after the filing of a United States pat-
ent application for the purpose of ob-
taining the signature of an inventor
who was in the United States when the
invention was made or who is a co-in-
ventor with a person residing in the
United States.

1Regulations issued by the Patent and

Trademark Office in 37 CFR part 5 provide
for the export to a foreign country of unclas-
sified technical data in the form of a patent
application or an amendment, modification,
or supplement thereto or division thereof.

236



Bureau of Industry and Security, Commerce

§734.11 Government-sponsored re-
search covered by contract con-
trols.

(a) If research is funded by the U.S.
Government, and specific national se-
curity controls are agreed on to pro-
tect information resulting from the re-
search, §734.3(b)(3) of this part will not
apply to any export or reexport of such
information in violation of such con-
trols. However, any export or reexport
of information resulting from the re-
search that is consistent with the spe-
cific controls may nonetheless be made
under this provision.

(b) Examples of ‘‘specific national se-
curity controls” include requirements
for prepublication review by the Gov-
ernment, with right to withhold per-
mission for publication; restrictions on
prepublication dissemination of infor-
mation to non-U.S. citizens or other
categories of persons; or restrictions on
participation of non-U.S. citizens or
other categories of persons in the re-
search. A general reference to one or
more export control laws or regula-
tions or a general reminder that the
Government retains the right to clas-
sify is not a ‘‘specific national security
control”. (See Supplement No. 1 to this
part, Questions E(1) and E(2).)

§734.12 Effect on foreign laws and reg-
ulations.

Any person who complies with any of
the license or other requirements of
the EAR is not relieved of the responsi-
bility of complying with applicable for-
eign laws and regulations. Conversely,
any person who complies with the li-
cense or other requirements of a for-
eign law or regulation is not relieved of
the responsibility of complying with
U.S. laws and regulations, including
the EAR.

SUPPLEMENT NO. 1 TO PART 734—QUES-
TIONS AND ANSWERS—TECHNOLOGY
AND SOFTWARE SUBJECT TO THE
EAR

This Supplement No. 1 contains explana-
tory questions and answers relating to tech-
nology and software that is subject to the
EAR. It is intended to give the public guid-
ance in understanding how BIS interprets
this part, but is only illustrative, not com-
prehensive. In addition, facts or cir-
cumstances that differ in any material way
from those set forth in the questions or an-

Pt. 734, Supp. 1

swers will be considered under the applicable
provisions of the EAR. Exporters should note
that the provisions of this supplement do not
apply to encryption software classified under
ECCN 5D002 for “EI” reasons on the Com-
merce Control List or to mass market
encryption software with symmetric key
length exceeding 64-bits classified under
ECCN 5D992. This Supplement is divided into
nine sections according to topic as follows:

Section A: Publication of technology and
exports and reexports of technology that has
been or will be published.

Section B: Release of technology at con-
ferences.

Section C: Educational instruction.

Section D: Research, correspondence, and
informal scientific exchanges.

Section E: Federal contract controls.

Section F: Commercial consulting.

Section G: Software.

Section H: Availability in a public library.

Section I: Miscellaneous.

Section A: Publication

Question A(1): I plan to publish in a foreign
journal a scientific paper describing the re-
sults of my research, which is in an area list-
ed in the EAR as requiring a license to all
countries except Canada. Do I need a license
to send a copy to my publisher abroad?

Answer: No. This export transaction is not
subject to the EAR. The EAR do not cover
technology that is already publicly avail-
able, as well as technology that is made pub-
lic by the transaction in question (§§734.3
and 734.7 of this part). Your research results
would be made public by the planned publi-
cation. You would not need a license.

Question A(2): Would the answer differ de-
pending on where I work or where I per-
formed the research?

Answer: No. Of course, the result would be
different if your employer or another sponsor
of your research imposed restrictions on its
publication (§734.8 of this part).

Question (A)3: Would I need a license to
send the paper to the editors of a foreign
journal for review to determine whether it
will be accepted for publication?

Answer: No. This export transaction is not
subject to the EAR because you are submit-
ting the paper to the editors with the inten-
tion that the paper will be published if favor-
ably received (§734.7(a)(4)(iii) of this part).

Question A(4): The research on which I will
be reporting in my paper is supported by a
grant from the Department of Energy (DOE).
The grant requires prepublication clearance
by DOE. Does that make any difference
under the Export Administration Regula-
tions?

Answer: No, the transaction is not subject
to the EAR. But if you published in violation
of any Department of Energy controls you
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have accepted in the grant, you may be sub-
ject to appropriate administrative, civil, or
criminal sanctions under other laws.

Question A(5): We provide consulting serv-
ices on the design, layout, and construction
of integrated circuit plants and production
lines. A major part of our business is the
publication for sale to clients of detailed
handbooks and reference manuals on key as-
pects on the design and manufacturing proc-
esses. A typical cost of publishing such a
handbook and manual might be $500; the typ-
ical sales price is about $15,000. Is the publi-
cation and sale of such handbooks or manu-
als subject to the EAR?

Answer: Yes. The price is above the cost of
reproduction and distribution (§734.7(a)(1) of
this part). Thus, you would need to obtain a
license or qualify for a License Exception be-
fore you could export or reexport any of
these handbooks or manuals.

Question A(6): My Ph.D. thesis is on tech-
nology, listed in the EAR as requiring a li-
cense to all destinations except Canada,
which has never been published for general
distribution. However, the thesis is available
at the institution from which I took the de-
gree. Do I need a license to send another
copy to a colleague overseas?

Answer: That may depend on where in the
institution it is available. If it is not readily
available in the university library (e.g., by
filing in open stacks with a reference in the
catalog), it is not ‘‘publicly available’ and
the export or reexport would be subject to
the EAR on that ground. The export or reex-
port would not be subject to the EAR if your
Ph.D. research qualified as ‘‘fundamental re-
search’ under §734.8 of this part. If not, how-
ever, you will need to obtain a license or
qualify for a License Exception before you
can send a copy out of the country.

Question A(7): We sell electronically re-
corded information, including software and
databases, at wholesale and retail. Our prod-
ucts are available by mail order to any mem-
ber of the public, though intended for spe-
cialists in various fields. They are priced to
maximize sales to persons in those fields. Do
we need a license to sell our products to for-
eign customers?

Answer: You would not need a license for
otherwise controlled technology or software
if the technology and software are made pub-
licly available at a price that does not ex-
ceed the cost of production and distribution
to the technical community. Even if priced
at a higher level, the export or reexport of
the technology or software source code in a
library accessible to the public is not subject
to the EAR (§734.7(a) of this part).

Section B: Conferences

Question B(1): 1 have been invited to give a
paper at a prestigious international sci-
entific conference on a subject listed as re-
quiring a license under the EAR to all coun-
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tries, except Canada. Scientists in the field
are given an opportunity to submit applica-
tions to attend. Invitations are given to
those judged to be the leading researchers in
the field, and attendance is by invitation
only. Attendees will be free to take notes,
but not make electronic or verbatim record-
ings of the presentations or discussions.
Some of the attendees will be foreigners. Do
I need a license to give my paper?

Answer: No. Release of information at an
open conference and information that has
been released at an open conference is not
subject to the EAR. The conference you de-
scribe fits the definition of an open con-
ference (§734.7(a) of this part).

Question B(2): Would it make any dif-
ference if there were a prohibition on mak-
ing any notes or other personal record of
what transpires at the conference?

Answer: Yes. To qualify as an ‘‘open’ con-
ference, attendees must be permitted to take
notes or otherwise make a personal record
(although not necessarily a recording). If
note taking or the making of personal
records is altogether prohibited, the con-
ference would not be considered ‘‘open”’.

Question B(3): Would it make any dif-
ference if there were also a registration fee?

Answer: That would depend on whether the
fee is reasonably related to costs and reflects
an intention that all interested and tech-
nically qualified persons should be able to
attend (§734.7(a)(4)(ii) of this part).

Question B(4): Would it make any dif-
ference if the conference were to take place
in another country?

Answer: No.

Question B(5): Must I have a license to send
the paper I propose to present at such a for-
eign conference to the conference organizer
for review?

Answer: No. A license is not required under
the EAR to submit papers to foreign orga-
nizers of open conferences or other open
gatherings with the intention that the pa-
pers will be delivered at the conference, and
so made publicly available, if favorably re-
ceived. The submission of the papers is not
subject to the EAR (§734.7(a)(4)(iii) of this
part).

Question B(6): Would the answers to any of
the foregoing questions be different if my
work were supported by the Federal Govern-
ment?

Answer: No. You may export and reexport
the papers, even if the release of the paper
violates any agreements you have made with
your government sponsor. However, nothing
in the EAR relieves you of responsibility for
conforming to any controls you have agreed
to in your Federal grant or contract.

Section C: Educational Instruction

Question C(1): 1 teach a university graduate
course on design and manufacture of very
high-speed integrated circuitry. Many of the
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students are foreigners. Do I need a license
to teach this course?

Answer: No. Release of information by in-
struction in catalog courses and associated
teaching laboratories of academic institu-
tions is not subject to the EAR (§734.9 of this
part).

Question C(2): Would it make any dif-
ference if some of the students were from
countries to which export licenses are re-
quired?

Answer: No.

Question C(3): Would it make any dif-
ference if I talk about recent and as yet un-
published results from my laboratory re-
search?

Answer: No.

Question C(4): Even if that research is fund-
ed by the Government?

Answer: Even then, but you would not be
released from any separate obligations you
have accepted in your grant or contract.

Question C(5): Would it make any dif-
ference if I were teaching at a foreign uni-
versity?

Answer: No.

Question C(6): We teach proprietary courses
on design and manufacture of high-perform-
ance machine tools. Is the instruction in our
classes subject to the EAR?

Answer: Yes. That instruction would not
qualify as ‘‘release of educational informa-
tion” under §734.9 of this part because your
proprietary business does not qualify as an
‘“‘academic institution’” within the meaning
of §734.9 of this part. Conceivably, however,
the instruction might qualify as ‘‘release at
an open * * * seminar, * * * or other open
gathering’”’ under §734.7(a) of this part. The
conditions for qualification of such a sem-
inar or gathering as ‘“‘open’’, including a fee
‘“‘reasonably related to costs (of the con-
ference, not of producing the data) and re-
flecting an intention that all interested and
technically qualified persons be able to at-
tend,” would have to be satisfied.

Section D: Research, Correspondence, and
Informal Scientific Exchanges

Question D(1): Do I need a license in order
for a foreign graduate student to work in my
laboratory?

Answer: Not if the research on which the
foreign student is working qualifies as ‘‘fun-
damental research” under §734.8 of this part.
In that case, the research is not subject to
the EAR.

Question D(2): Our company has entered
into a cooperative research arrangement
with a research group at a university. One of
the researchers in that group is a PRC na-
tional. We would like to share some of our
proprietary information with the university
research group. We have no way of guaran-
teeing that this information will not get into
the hands of the PRC scientist. Do we need
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to obtain a license to protect against that
possibility?

Answer: No. The EAR do not cover the dis-
closure of information to any scientists, en-
gineers, or students at a U.S. university in
the course of industry-university research
collaboration under specific arrangements
between the firm and the university, pro-
vided these arrangements do not permit the
sponsor to withhold from publication any of
the information that he provides to the re-
searchers. However, if your company and the
researchers have agreed to a prohibition on
publication, then you must obtain a license
or qualify for a License Exception before
transferring the information to the univer-
sity. It is important that you as the cor-
porate sponsor and the university get to-
gether to discuss whether foreign nationals
will have access to the information, so that
you may obtain any necessary authorization
prior to transferring the information to the
research team.

Question D(3): My university will host a
prominent scientist from the PRC who is an
expert on research in engineered ceramics
and composite materials. Do I require a li-
cense before telling our visitor about my lat-
est, as yet unpublished, research results in
those fields?

Answer: Probably not. If you performed
your research at the university, and you
were subject to no contract controls on re-
lease of the research, your research would
qualify as ‘“‘fundamental research’ (§734.8(a)
of this part). Information arising during or
resulting from such research is not subject
to the EAR (§734.3(b)(3) of this part).

You should probably assume, however,
that your visitor will be debriefed later
about anything of potential military value
he learns from you. If you are concerned that
giving such information to him, even though
permitted, could jeopardize U.S. security in-
terests, the Commerce Department can put
you in touch with appropriate Government
scientists who can advise you. Send written
communications, via courier, to: Department
of Commerce, Bureau of Industry and Secu-
rity, Room 2099B, 14th Street and Pennsyl-
vania Ave., NW., Washington, DC 20230.

Question D(4): Would it make any dif-
ference if I were proposing to talk with a
PRC expert in China?

Answer: No, if the information in question
arose during or resulted from the same
“fundamental research.”

Question D(5): Could I properly do some
work with him in his research laboratory in-
side China?

Answer: Application abroad of personal
knowledge or technical experience acquired
in the United States constitutes an export of
that knowledge and experience, and such an
export may be subject to the EAR. If any of
the knowledge or experience you export in
this way requires a license under the EAR,
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you must obtain such a license or qualify for
a License Exception.

Question D(6): 1T would like to correspond
and share research results with an Iranian
expert in my field, which deals with tech-
nology that requires a license to all destina-
tions except Canada. Do I need a license to
do so?

Answer: Not as long as we are still talking
about information that arose during or re-
sulted from research that qualifies as ‘‘fun-
damental” under the rules spelled out in
§734.8(a) of this part.

Question D(7): Suppose the research in
question were funded by a corporate sponsor
and I had agreed to prepublication review of
any paper arising from the research?

Answer: Whether your research would still
qualify as ‘“‘fundamental’’ would depend on
the nature and purpose of the prepublication
review. If the review is intended solely to en-
sure that your publications will neither com-
promise patent rights nor inadvertently di-
vulge proprietary information that the spon-
sor has furnished to you, the research could
still qualify as ‘‘fundamental.” But if the
sponsor will consider as part of its pre-
publication review whether it wants to hold
your new research results as trade secrets or
otherwise proprietary information (even if
your voluntary cooperation would be needed
for it to do so), your research would no
longer qualify as ‘‘fundamental.” As used in
these regulations it is the actual and in-
tended openness of research results that pri-
marily determines whether the research
counts as ‘‘fundamental’” and so is not sub-
ject to the EAR.

Question D(8): In determining whether re-
search is thus open and therefore counts as
“fundamental,”’” does it matter where or in
what sort of institution the research is per-
formed?

Answer: In principle, no. ‘“‘Fundamental re-
search” is performed in industry, Federal
laboratories, or other types of institutions,
as well as in universities. The regulations in-
troduce some operational presumptions and
procedures that can be used both by those
subject to the regulations and by those who
administer them to determine with some
precision whether a particular research ac-
tivity is covered. Recognizing that common
and predictable norms operate in different
types of institutions, the regulations use the
institutional locus of the research as a start-
ing point for these presumptions and proce-
dures. Nonetheless, it remains the type of re-
search, and particularly the intent and free-
dom to publish, that identifies ‘‘fundamental
research,” mnot the institutional locus
(§734.8(a) of this part).

Question D(9): I am doing research on high-
powered lasers in the central basic-research
laboratory of an industrial corporation. I am
required to submit the results of my re-
search for prepublication review before I can
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publish them or otherwise make them pub-
lic. I would like to compare research results
with a scientific colleague from Vietnam and
discuss the results of the research with her
when she visits the United States. Do I need
a license to do so?

Answer: You probably do need a license
(§734.8(d) of this part). However, if the only
restriction on your publishing any of that in-
formation is a prepublication review solely
to ensure that publication would com-
promise no patent rights or proprietary in-
formation provided by the company to the
researcher your research may be considered
‘“‘fundamental research,” in which case you
may be able to share information because it
is not subject to the EAR. Note that the in-
formation will be subject to the EAR if the
prepublication review is intended to with-
hold the results of the research from publica-
tion.

Question D(10): Suppose I have already
cleared my company’s review process and am
free to publish all the information I intend
to share with my colleague, though I have
not yet published?

Answer: If the clearance from your com-
pany means that you are free to make all the
information publicly available without re-
striction or delay, the information is not
subject to the EAR. (§734.8(d) of this part)

Question D(11): 1 work as a researcher at a
Government-owned, contractor-operated re-
search center. May I share the results of my
unpublished research with foreign nationals
without concern for export controls under
the EAR?

Answer: That is up to the sponsoring agen-
cy and the center’s management. If your re-
search is designated ‘‘fundamental research’
within any appropriate system devised by
them to control release of information by
scientists and engineers at the center, it will
be treated as such by the Commerce Depart-
ment, and the research will not be subject to
the EAR. Otherwise, you would need to ob-
tain a license or qualify for a License Excep-
tion, except to publish or otherwise make
the information public (§734.8(c) of this
part).

Section E: Federal Contract Controls

Question E(1): In a contract for perform-
ance of research entered into with the De-
partment of Defense (DOD), we have agreed
to certain national security controls. DOD is
to have ninety days to review any papers we
proposed before they are published and must
approve assignment of any foreign nationals
to the project. The work in question would
otherwise qualify as ‘‘fundamental research”
section under §734.8 of this part. Is the infor-
mation arising during or resulting from this
sponsored research subject to the EAR?

Answer: Under §734.11 of this part, any ex-
port or reexport of information resulting
from government-sponsored research that is
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inconsistent with contract controls you have
agreed to will not qualify as ‘‘fundamental
research” and any such export or reexport
would be subject to the EAR. Any such ex-
port or reexport that is consistent with the
controls will continue to be eligible for ex-
port and reexport under the ‘‘fundamental
research’ rule set forth in §734.8(a) of this
part. Thus, if you abide by the specific con-
trols you have agreed to, you need not be
concerned about violating the EAR. If you
violate those controls and export or reexport
information as ‘“‘fundamental research”
under §734.8(a) of this part, you may subject
yourself to the sanctions provided for under
the EAR, including criminal sanctions, in
addition to administrative and civil pen-
alties for breach of contract under other law.

Question E(2): Do the Export Administra-
tion Regulations restrict my ability to pub-
lish the results of my research?

Answer: The Export Administration Regu-
lations are not the means for enforcing the
national security controls you have agreed
to. If such a publication violates the con-
tract, you would be subject to administra-
tive, civil, and possible criminal penalties
under other law.

Section F: Commercial Consulting

Question F(1): I am a professor at a U.S.
university, with expertise in design and cre-
ation of submicron devices. I have been
asked to be a consultant for a ‘‘third-world”
company that wishes to manufacture such
devices. Do I need a license to do so?

Answer: Quite possibly you do. Application
abroad of personal knowledge or technical
experience acquired in the United States
constitutes an export of that knowledge and
experience that is subject to the Export Ad-
ministration Regulations. If any part of the
knowledge or experience your export or reex-
port deals with technology that requires a li-
cense under the EAR, you will need to obtain
a license or qualify for a License Exception.

Section G: Software?

Question G(1): Is the export or reexport of
software in machine readable code subject to
the EAR when the source code for such soft-
ware is publicly available?

Answer: If the source code of a software
program is publicly available, then the ma-
chine readable code compiled from the
source code is software that is publicly avail-
able and therefore not subject to the EAR.

Question G(2): Is the export or reexport of
software sold at a price that does not exceed
the cost of reproduction and distribution
subject to the EAR?

2Exporters should note that these provi-
sions do not apply to software controlled
under the International Traffic in Arms Reg-
ulations (e.g., certain encryption software).
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Answer: Software in machine readable code
is publicly available if it is available to a
community at a price that does not exceed
the cost of reproduction and distribution.
Such reproduction and distribution costs
may include variable and fixed allocations of
overhead and normal profit for the reproduc-
tion and distribution functions either in
your company or in a third party distribu-
tion system. In your company, such costs
may not include recovery for development,
design, or acquisition. In this case, the pro-
vider of the software does not receive a fee
for the inherent value of the software.

Section H: Available in a Public Library

Question H(1): Is the export or reexport of
information subject to the EAR if it is avail-
able in a library and sold through an elec-
tronic or print service?

Answer: Electronic and print services for
the distribution of information may be rel-
atively expensive in the marketplace be-
cause of the value vendors add in retrieving
and organizing information in a useful way.
If such information is also available in a li-
brary—itself accessible to the public—or has
been published in any way, that information
is “‘publicly available’ for those reasons, and
the information itself continues not to be
subject to the EAR even though you access
the information through an electronic or
print service for which you or your employer
pay a substantial fee.

Question H(2): Is the export or reexport of
information subject to the EAR if the infor-
mation is available in an electronic form in
a library at no charge to the library patron?

Answer: Information available in an elec-
tronic form at no charge to the library pa-
tron in a library accessible to the public is
information publicly available even though
the library pays a substantial subscription
fee for the electronic retrieval service.

Question H(3): Is the export or reexport of
information subject to the EAR if the infor-
mation is available in a library and sold for
more than the cost of reproduction and dis-
tribution?

Answer: Information from books, maga-
zines, dissertations, papers, electronic data
bases, and other information available in a
library that is accessible to the public is not
subject to the EAR. This is true even if you
purchase such a book at more than the cost
of reproduction and distribution. In other
words, such information is ‘‘publicly avail-
able”’ even though the author makes a profit
on your particular purchase for the inherent
value of the information.

Section I: Miscellaneous

Question I(I): The manufacturing plant
that I work at is planning to begin admitting
groups of the general public to tour the plant
facilities. We are concerned that a license
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might be required if the tour groups include
foreign nationals. Would such a tour con-
stitute an export? If so, is the export subject
to the EAR?

Answer: The EAR define exports and reex-
ports of technology to include release
through visual inspection by foreign nation-
als of U.S.-origin equipment and facilities.
Such an export or reexport qualifies under
the ‘“‘publicly available’ provision and would
not be subject to the EAR so long as the tour
is truly open to all members of the public,
including your competitors, and you do not
charge a fee that is not reasonably related to
the cost of conducting the tours. Otherwise,
you will have to obtain a license, or qualify
for a License Exception, prior to permitting
foreign mnationals to tour your facilities
(§734.7 of this part).

Question 1(2): Is the export or reexport of
information subject to the EAR if the infor-
mation is not in a library or published, but
sold at a price that does not exceed the cost
of reproduction and distribution?

Answer: Information that is not in a li-
brary accessible to the public and that has
not been published in any way, may nonethe-
less become ‘‘publicly available’ if you make
it both available to a community of persons
and if you sell it at no more than the cost of
reproduction and distribution. Such repro-
duction and distribution costs may include
variable and fixed cost allocations of over-
head and normal profit for the reproduction
and distribution functions either in your
company or in a third party distribution sys-
tem. In your company, such costs may not
include recovery for development, design, or
acquisition costs of the technology or soft-
ware. The reason for this conclusion is that
the provider of the information receives
nothing for the inherent value of the infor-
mation.

Question 1(3): Is the export or reexport of
information contributed to an electronic
bulletin board subject to the EAR?

Answer: Assume each of the following:

1. Information is uploaded to an electronic
bulletin board by a person that is the owner
or originator of the information;

2. That person does not charge a fee to the
bulletin board administrator or the sub-
scribers of the bulletin board; and

3. The bulletin board is available for sub-
scription to any subscriber in a given com-
munity regardless of the cost of subscrip-
tion.

Such information is ‘‘publicly available’’
and therefore not subject to the EAR even if
it is not elsewhere published and is not in a
library. The reason for this conclusion is
that the bulletin board subscription charges
or line charges are for distribution exclu-
sively, and the provider of the information
receives nothing for the inherent value of
the information.
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Question I(4): Is the export or reexport of
patented information fully disclosed on the
public record subject to the EAR?

Answer: Information to the extent it is dis-
closed on the patent record open to the pub-
lic is not subject to the EAR even though
you may use such information only after
paying a fee in excess of the costs of repro-
duction and distribution. In this case the
seller does receive a fee for the inherent
value of the technical data; however, the ex-
port or reexport of the information is none-
theless not subject to the EAR because any
person can obtain the technology from the
public record and further disclose or publish
the information. For that reason, it is im-
possible to impose export controls that deny
access to the information.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68579, Dec. 30, 1996; 62 FR 25456, May 9,
1997; 73 FR 35, Jan. 2, 2008; 73 FR 57503, Oct.
3, 2008; 76 FR 1062, Jan. 7, 2011; 78 FR 13468,
Feb. 28, 2013]

SUPPLEMENT NO. 2 TO PART 734—
GUIDELINES FOR De Minimis RULES

(a) Calculation of the value of controlled
U.S.-origin content in foreign-made items is
to be performed for the purposes of §734.4 of
this part, to determine whether the percent-
age of U.S.-origin content is de minimis.
(Note that you do not need to make these
calculations if the foreign made item does
not require a license to the destination in
question.) Use the following guidelines to
perform such calculations:

(1) U.S.-origin controlled content. To identify
U.S.-origin controlled content for purposes
of the de minimis rules, you must determine
the Export Control Classification Number
(ECCN) of each U.S.-origin item incorporated
into a foreign-made product. Then, you must
identify which, if any, of those U.S.-origin
items would require a license from BIS if
they were to be exported or reexported (in
the form in which you received them) to the
foreign-made product’s country of destina-
tion. For purposes of identifying U.S.-origin
controlled content, you should consult the
Commerce Country Chart in Supplement No.
1 to part 738 of the EAR and controls de-
scribed in part 746 of the EAR. Part 744 of the
EAR should not be used to identify con-
trolled U.S. content for purposes of deter-
mining the applicability of the de minimis
rules. In identifying U.S.-origin controlled
content, do not take account of commod-
ities, software, or technology that could be
exported or reexported to the country of des-
tination without a license (designated as
“NLR”) or under License Exception GBS (see
part 740 of the EAR). Commodities subject
only to short supply controls are not in-
cluded in calculating U.S. content.
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NOTE TO PARAGRAPH (a)(1): U.S.-origin con-
trolled content is considered ‘incorporated’
for de minimis purposes if the U.S.-origin con-
trolled item is: Essential to the functioning
of the foreign equipment; customarily in-
cluded in sales of the foreign equipment; and
reexported with the foreign produced item.
U.S.-origin software may be ‘bundled’ with
foreign produced commodities; see §734.4 of
this part. For purposes of determining de
minimis levels, technology and source code
used to design or produce foreign-made com-
modities or software are not considered to be
incorporated into such foreign-made com-
modities or software.

(2) Value of U.S.-origin controlled content.
The value of the U.S.-origin controlled con-
tent shall reflect the fair market price of
such content in the market where the for-
eign product is being produced. In most
cases, this value will be the same as the ac-
tual cost to the foreign manufacturer of the
U.S.-origin commodity, technology, or soft-
ware. When the foreign manufacturer and
the U.S. supplier are affiliated and have spe-
cial arrangements that result in below-mar-
ket pricing, the value of the U.S.-origin con-
trolled content should reflect fair market
prices that would normally be charged to un-
affiliated customers in the same foreign
market. If fair market value cannot be de-
termined based upon actual arms-length
transaction data for the U.S.-origin con-
trolled content in question, then you must
determine another reliable valuation method
to calculate or derive the fair market value.
Such methods may include the use of com-
parable market prices or costs of production
and distribution. The EAR do not require
calculations based upon any one accounting
system or U.S. accounting standards. How-
ever, the method you use must be consistent
with your business practice.

(8) Foreign-made product value—({i) General.
The value of the foreign-made product shall
reflect the fair market price of such product
in the market where the foreign product is
sold. In most cases, this value will be the
same as the actual cost to a buyer of the for-
eign-made product. When the foreign manu-
facturer and the buyer of their product are
affiliated and have special arrangements
that result in below-market pricing, the
value of the foreign-made product should re-
flect fair market prices that would normally
be charged to unaffiliated customers in the
same foreign market. If fair market value
cannot be determined based upon actual
arms-length transaction data for the foreign-
made product in question, then you must de-
termine another reliable valuation method
to calculate or derive the fair market value.
Such methods may include the use of com-
parable market prices or costs of production
and distribution. The EAR do not require
calculations based upon any one accounting
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system or U.S. accounting standards. How-
ever, the method you use must be consistent
with your business practice.

(ii) Foreign-Made Software. In calculating
the value of foreign-made software for pur-
poses of the de minimis rules, you may make
an estimate of future sales of that foreign
software. The total value of foreign-made
software will be the sum of: The value of ac-
tual sales of that software based on orders
received at the time the foreign software in-
corporates U.S.-origin content and, if appli-
cable; and an estimate of all future sales of
that software.

NOTE TO PARAGRAPH (a)(3): Regardless of
the accounting systems, standard, or conven-
tions you use in the operation of your busi-
ness, you may not depreciate reported fair
market values or otherwise reduce fair mar-
ket values through related accounting con-
ventions. Values may be historic or pro-
jected. However, you may rely on projected
values only to the extent that they remain
consistent with your documentation.

(4) Calculating percentage value of U.S.-ori-
gin items. To determine the percentage value
of TU.S-origin controlled content incor-
porated in, commingled with, or ‘‘bundled’”’
with the foreign produced item, divide the
total value of the U.S.-origin controlled con-
tent by the foreign-made item value, then
multiply the resulting number times 100. If
the percentage value of incorporated U.S.-or-
igin items is equal to or less than the de
minimis level described in §734.4 of the EAR,
then the foreign-made item is not subject to
the EAR.

(b) One-time report. As stated in paragraphs
(c) and (d) of §734.4, a one-time report is re-
quired before reliance on the de minimis rules
for technology. The purpose of the report is
solely to permit the U.S. Government to
evaluate whether U.S. content calculations
were performed correctly.

(1) Contents of report. You must include in
your report a description of the scope and
nature of the foreign technology that is the
subject of the report and a description of its
fair market value, along with the rationale
and basis for the valuation of such foreign
technology. Your report must indicate the
country of destination for the foreign tech-
nology reexports when the U.S.-origin con-
trolled content exceeds 10%, so that BIS can
evaluate whether the U.S.-origin controlled
content was correctly identified based on
paragraph (a)(1) of this Supplement. The re-
port does not require information regarding
the end-use or end-users of the reexported
foreign technology. You must include in
your report the name, title, address, tele-
phone number, E-mail address, and facsimile
number of the person BIS may contact con-
cerning your report.
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(2) Submission of report. You must submit
your report to BIS using one of the following
methods:

(i) E-mail: rpd2@bis.doc.gov;

(ii) Fax: (202) 482-3355; or

(iii) Mail or Hand Delivery/Courier: U.S.
Department of Commerce, Bureau of Indus-
try and Security, Regulatory Policy Divi-
sion, 14th and Pennsylvania Avenue NW.,
Room 2099B, Washington, DC 20230.

(3) Report and wait. If you have not been
contacted by BIS concerning your report
within thirty days after filing the report
with BIS, you may rely upon the calcula-
tions described in the report unless and until
BIS contacts you and instructs you other-
wise. BIS may contact you with questions
concerning your report or to indicate that
BIS does not accept the assumptions or ra-
tionale for your calculations. If you receive
such a contact or communication from BIS
within thirty days after filing the report
with BIS, you may not rely upon the calcula-
tions described in the report, and may not
use the de minimis rules for technology that
are described in §734.4 of this part, until BIS
has indicated that such calculations were
performed correctly.

[73 FR 56969, Oct. 1, 2008, as amended at 78 FR
13468, Feb. 28, 2013]

PART 736—GENERAL PROHIBITIONS

Sec.

736.1 Introduction.

736.2 General prohibitions and determina-
tion of applicability.

SUPPLEMENT NO. 1 TO PART 736—GENERAL OR-
DERS

SUPPLEMENT NO. 2 TO PART 736—ADMINISTRA-
TIVE ORDERS

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 2151 note; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p. 950;
E.O. 13020, 61 FR 54079, 3 CFR, 1996 Comp., b.
219; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13222, 66 FR 44025, 3 CFR,
2001 Comp., p. 783; E.O. 13338, 69 FR 26751, 3
CFR, 2004 Comp., p. 168; Notice of May 7, 2013,
78 FR 27301 (May 9, 2013); Notice of August 8,
2013, 78 FR 49107 (August 12, 2013); Notice of
November 7, 2013, 78 FR 67289 (November 12,
2013).

SOURCE: 61 FR 12754, Mar. 25, 1996, unless
otherwise noted.

§736.1 Introduction.

In this part, references to the EAR
are references to 15 CFR chapter VII,
subchapter C. A person may undertake
transactions subject to the EAR with-
out a license or other authorization,
unless the regulations affirmatively

15 CFR Ch. VII (1-1-14 Edition)

state such a requirement. As such, if
an export, reexport, or activity is sub-
ject to the EAR, the general prohibi-
tions contained in this part and the Li-
cense Exceptions specified in part 740
of the EAR must be reviewed to deter-
mine if a license is necessary. In the
case of all exports from the United
States, you must document your ex-
port as described in part 762 of the EAR
regarding recordkeeping and clear your
export through the U.S. Customs Serv-
ice as described in part 758 of the EAR
regarding export clearance require-
ments. Also note that for short supply
controls all prohibitions and License
Exceptions are in part 754 of the EAR.

(a) In this part we tell you:

(1) The facts that make your pro-
posed export, reexport, or conduct sub-
ject to these general prohibitions, and

(2) The ten general prohibitions.

(b) Your obligations under the ten
general prohibitions and under the
EAR depend in large part upon the five
types of information described in
§736.2(a) of this part and upon the gen-
eral prohibitions described in §736.2(b)
of this part. The ten general prohibi-
tions contain cross-references to other
parts of the EAR that further define
the breadth of the general prohibitions.
For that reason, this part is not free-
standing. In part 732, we provide cer-
tain steps you may follow in proper
order to help you understand the gen-
eral prohibitions and their relationship
to other parts of the EAR.

(c) If you violate any of these ten
general prohibitions, or engage in
other conduct contrary to the Export
Administration Act, the EAR, or any
order, license, License Exception, or
authorization issued thereunder, as de-
scribed in part 764 of the EAR regard-
ing enforcement, you will be subject to
the sanctions described in that part.

§736.2 General prohibitions and deter-
mination of applicability.

(a) Information or facts that determine
the applicability of the general prohibi-
tions. The following five types of facts
determine your obligations under the
ten general prohibitions and the EAR
generally:

(1) Classification of the item. The clas-
sification of the item on the Commerce
Control List (see part 774 of the EAR);
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(2) Destination. The country of ulti-
mate destination for an export or reex-
port (see parts 738 and 774 of the EAR
concerning the Country Chart and the
Commerce Control List);

(3) End-user. The ultimate end user
(see General Prohibition Four (para-
graph (b)(4) of this section) and Supple-
ment No. 1 to part 764 of the EAR for
references to persons with whom your
transaction may not be permitted; see
General Prohibition Five (Paragraph
(b)(6) of this section) and part 744 for
references to end-users for whom you
may need an export or reexport Ili-
cense).

(4) End-use. The ultimate end-use (see
General Prohibition Five (paragraph
(b)(b) of this section) and part 744 of the
EAR for general end-use restrictions);
and

(6) Conduct. Conduct such as con-
tracting, financing, and freight for-
warding in support of a proliferation
project as described in part 744 of the
EAR.

(b) General prohibitions. The following
ten general prohibitions describe cer-
tain exports, reexports, and other con-
duct, subject to the scope of the EAR,
in which you may not engage unless
you either have a license from the Bu-
reau of Industry and Security (BIS) or
qualify under part 740 of the EAR for a
License Exception from each applicable
general prohibition in this paragraph.
The License Exceptions at part 740 of
the EAR apply only to General Prohi-
bitions One (Exports and Reexports in
the Form Received), Two (Parts and
Components Reexports), and Three
(Foreign-Produced Direct Product Re-
exports); however, selected License Ex-
ceptions are specifically referenced and
authorized in part 746 of the EAR con-
cerning embargo destinations and in
§744.2(c) of the EAR regarding nuclear
end-uses.

(1) General Prohibition One—Ezxport
and reexport of controlled items to listed
countries (Exports and Reexports). You
may not, without a license or License
Exception, export any item subject to
the EAR to another country or reex-
port any item of U.S.-origin if each of
the following is true:

(i) The item is controlled for a reason
indicated in the applicable Export Con-
trol Classification Number (ECCN), and

§736.2

(ii) Export to the country of destina-
tion requires a license for the control
reason as indicated on the Country
Chart at part 738 of the EAR. (The
scope of this prohibition is determined
by the correct classification of your
item and the ultimate destination as
that combination is reflected on the
Country Chart.)! Note that each Li-
cense Exception described at part 740 of
the EAR supersedes General Prohibi-
tion One if all terms and conditions of
a given License Exception are met by
the exporter or reexporter.

(2) General Prohibition Two—Reexport
and export from abroad of foreign-made
items incorporating more than a de mini-
mis amount of controlled U.S. content
(U.S. Content Reexports). (i) You may
not, without a license or license excep-
tion, reexport or export from abroad
foreign-made commodities that incor-
porate controlled U.S.-origin commod-
ities, foreign-made commodities that
are ‘“‘bundled” with controlled U.S.-ori-
gin software, foreign-made software
that is commingled with controlled
U.S.-origin software, or foreign-made
technology that is commingled with
controlled U.S.-origin technology if
such items require a license according
to any of the provisions in the EAR and
incorporate or are commingled with
more than a de minimis amount of con-
trolled U.S. content, as defined in
§734.4 of the EAR concerning the scope
of the EAR.

(A) It incorporates more than the de
minimis amount of controlled U.S. con-
tent, as defined in §734.4 of the EAR
concerning the scope of the EAR;

(B) It is controlled for a reason indi-
cated in the applicable ECCN; and

(C) Its export to the country of des-
tination requires a license for that con-
trol reason as indicated on the Country
Chart. (The scope of this prohibition is
determined by the correct classifica-
tion of your foreign-made item and the
ultimate destination, as that combina-
tion is reflected on the Country Chart.)

(ii) Bach License Exception described
in part 740 of the EAR supersedes Gen-
eral Prohibition Two if all terms and

1See part 738 of the EAR for selected con-

trols that are not specified on the Country
Chart.
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conditions of a given License Excep-
tion are met by the exporter or re-
exporter.

(3) General Prohibition Three—Reexport
and export from abroad of the foreign-
produced direct product of U.S. tech-
nology and software (Foreign-Produced
Direct Product Reexports)—(i)

(i) Country scope of prohibition. You
may not, without a license or license
exception, reexport any item subject to
the scope of this General Prohibition
Three to a destination in Country
Group D:1 or E:1 (See Supplement No. 1
to part 740 of the EAR).

(i1) Product scope of foreign-made items
subject to prohibition. This General Pro-
hibition 3 applies if an item meets ei-
ther the Conditions defining the direct
product of technology or the Condi-
tions defining the direct product of a
plant in paragraph (b)(3)(ii)(A) of this
section:

(A) Conditions defining direct product
of technology. Foreign-made items are
subject to this General Prohibition 3 if
they meet both of the following condi-
tions:

(I) They are the direct product of
technology or software that requires a
written assurance as a supporting doc-
ument for a license, as defined in para-
graph (0)(3)(i) of supplement no. 2 to
part 748 of the EAR, or as a pre-
condition for the use of License Excep-
tion TSR at §740.6 of the EAR, and

(2) They are subject to national secu-
rity controls as designated on the ap-
plicable ECCN of the Commerce Con-
trol List at part 774 of the EAR.

(B) Conditions defining direct product
of a plant. Foreign-made items are also
subject to this General Prohibition 3 if
they are the direct product of a com-
plete plant or any major component of
a plant if both of the following condi-
tions are met:

(I) Such plant or component is the di-
rect product of technology that re-
quires a written assurance as a sup-
porting document for a license or as a
precondition for the use of License Ex-
ception TSR in §740.6 of the EAR, and

(2) Such foreign-made direct products
of the plant or component are subject
to national security controls as des-
ignated on the applicable ECCN of the
Commerce Control List at part 774 of
the EAR.

15 CFR Ch. VII (1-1-14 Edition)

(iii) Additional country scope of prohi-
bition for ‘600 series’ items. You may
not, except as provided in paragraphs
(b)(3)(v) or (vi) of this section, reexport
or export from abroad without a li-
cense any ‘600 series’ item subject to
the scope of this General Prohibition
Three to a destination in Country
Groups D:1, D:3, D:4, D:5 or E:1 (See
Supplement No.l to part 740 of the
EAR).

(iv) Product scope of ‘600 series’’ items
subject to this prohibition. This General
Prohibition Three applies if a ‘600 se-
ries’” item meets either of the fol-
lowing conditions:

(A) Conditions defining direct product
of technology or software for ‘600 series’
items. Foreign-made ‘600 series’’ items
are subject to this General Prohibition
Three if the foreign-made items meet
both of the following conditions:

(I) They are the direct product of
technology or software that is in the
600 series’ as designated on the appli-
cable ECCN of the Commerce Control
List in part 774 of the EAR; and

(2) They are in the 600 series’” as
designated on the applicable ECCN of
the Commerce Control List in part 774
of the EAR.

(B) Conditions defining direct product
of a plant for ‘600 series’’ items. Foreign-
made ‘600 series” items are also sub-
ject to this General Prohibition Three
if they are the direct product of a com-
plete plant or any major component of
a plant if both of the following condi-
tions are met:

(I) Such plant or component is the di-
rect product of ‘600 series’ technology
or software as designated on the appli-
cable ECCN of the Commerce Control
List in part 774 of the EAR, and

(2) Such foreign-made direct products
of the plant or component are in the
600 series” as designated on the appli-
cable ECCN of the Commerce Control
List in part 774 of the EAR.

(v) ‘600 series’ foreign-produced di-
rect products of U.S. technology or
software subject to this General Prohi-
bition Three do not require a license
for reexport or export from abroad to
the new destination unless the same
item, if exported from the U.S. to the
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new destination, would have been pro-
hibited or made subject to a license re-
quirement by part 742, 744, 746, or 764 of
the EAR.

(vi) License Exceptions. Each license
exception described in part 740 of the
EAR supersedes this General Prohibi-
tion Three if all terms and conditions
of a given exception are met and the
restrictions in §740.2 do not apply.

(4) General Prohibition Four (Denial
Orders)—Engaging in actions prohibited
by a denial order. (i) You may not take
any action that is prohibited by a de-
nial order issued under part 766 of the
EAR, Administrative Enforcement Pro-
ceedings. These orders prohibit many
actions in addition to direct exports by
the person denied export privileges, in-
cluding some transfers within a single
country, either in the United States or
abroad, by other persons. You are re-
sponsible for ensuring that any of your
transactions in which a person who is
denied export privileges is involved do
not violate the terms of the order. Or-
ders denying export privileges are pub-
lished in the FEDERAL REGISTER when
they are issued and are the legally con-
trolling documents in accordance with
their terms. BIS also maintains com-
pilations of persons denied export
privileges on its Web site at htip:/
www.bis.doc.gov. BIS may, on an excep-
tional basis, authorize activity other-
wise prohibited by a denial order. See
§764.3(a)(2) of the EAR.

(ii) There are no License Exceptions
described in part 740 of the EAR that
authorize conduct prohibited by this
General Prohibition Four.

(5) General Prohibition Five—Ezxport or
reexport to prohibited end-uses or end-
users (End-Use End-User). You may not,
without a license, knowingly export or
reexport any item subject to the EAR
to an end-user or end-use that is pro-
hibited by part 744 of the EAR.

(6) General Prohibition Siz—Export or
reexport to embargoed destinations (Em-
bargo). (i) You may not, without a li-
cense or License Exception authorized
under part 746, export or reexport any
item subject to the EAR to a country
that is embargoed by the United States
or otherwise made subject to controls
as both are described at part 746 of the
EAR.

§736.2

(ii) License Exceptions to General
Prohibition Six are described in part
746 of the EAR, on Embargoes and
Other Special Controls. Unless a Li-
cense Exception or other authorization
is authorized in part 746 of the EAR,
the License Exceptions described in
part 740 of the EAR are not available to
overcome this general prohibition.

() General Prohibition Seven—Support
of proliferation activities (U.S. person
proliferation activity)—(@{) Support of pro-
liferation activities (U.S. person prolifera-
tion activity). (A) If you are a U.S. per-
son as that term is defined in §744.6(c)
of the EAR, you may not engage in any
activities prohibited by §744.6(a) or (b)
of the EAR, which prohibits the per-
formance, without a license from BIS,
of certain financing, contracting, serv-
ice, support, transportation, freight
forwarding, or employment that you
know will assist in certain prolifera-
tion activities described further in part
744 of the EAR. There are no License
Exceptions to this General Prohibition
Seven in part 740 of the EAR unless
specifically authorized in that part.

(B) If you are a U.S. person as that
term is defined in §744.6(c) of the EAR,
you may not export a Schedule 1 chem-
ical listed in supplement no. 1 to Part
745 without first complying with the
provisions of §§742.18 and 745.1 of the
EAR.

(C) If you are a U.S. person as that
term is defined in §744.6(c) of the EAR,
you may not export a Schedule 3 chem-
ical listed in supplement no. 1 to part
745 to a destination not listed in sup-
plement no. 2 to Part 745 without com-
plying with the End-Use Certificate re-
quirements in §745.2 of the EAR that
apply to Schedule 3 chemicals con-
trolled for CW reasons in ECCN 1C350,
ECCN 1C355, or ECCN 1C395.

(8) General Prohibition Eight—In tran-
sit shipments and items to be unladen
from wvessels or aircraft (Intransit)—(i)
Unlading and shipping in transit. You
may not export or reexport an item
through or transit through a country
listed in paragraph (b)(8)(ii) of this sec-
tion unless a License Exception or li-
cense authorizes such an export or re-
export directly to such a country of
transit, or unless such an export or re-
export is eligible to such a country of
transit without a license.
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(ii) Country scope. This General Pro-
hibition Eight applies to Armenia,
Azerbaijan, Belarus, Cambodia, Cuba,
Georgia, Kazakhstan, Kyrgyzstan,
Laos, Mongolia, North Korea, Russia,
Tajikistan, Turkmenistan, UKkraine,
Uzbekistan, Vietnam.

(9) General Prohibition Nine—Violation
of any order, terms, and conditions (Or-
ders, Terms, and Conditions). You may
not violate terms or conditions of a li-
cense or of a License Exception issued
under or made a part of the EAR, and
you may not violate any order issued
under or made a part of the EAR.
There are no License Exceptions to
this General Prohibition Nine in part
740 of the EAR. Supplements Nos. 1 and
2 to this part provide for certain Gen-
eral Orders and Administrative Orders.

(10) General Prohibition Ten—Pro-
ceeding with transactions with knowledge
that a violation has occurred or is about
to occur (Knowledge Violation to Occur).
You may not sell, transfer, export, re-
export, finance, order, buy, remove,
conceal, store, use, loan, dispose of,
transport, forward, or otherwise serv-
ice, in whole or in part, any item sub-
ject to the EAR and exported or to be
exported with knowledge that a viola-
tion of the Export Administration Reg-
ulations, the Export Administration
Act or any order, license, License Ex-
ception, or other authorization issued
thereunder has occurred, is about to
occur, or is intended to occur in con-
nection with the item. Nor may you
rely upon any license or License Excep-
tion after notice to you of the suspen-
sion or revocation of that license or ex-
ception. There are no License Excep-
tions to this General Prohibition Ten
in part 740 of the EAR.

[61 FR 12754, Mar. 25, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §736.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

SUPPLEMENT NO. 1 TO PART 736—
GENERAL ORDER

(a) General Order No. 1:

General Order No. 1 of September 16, 1998;
Establishing a 24-month validity period on
reexport authorizations issued without a va-
lidity period and revoking those exceeding
that period.

15 CFR Ch. VII (1-1-14 Edition)

(1) Reexport authorizations issued within
24-months of the General Order. All reexport
authorizations issued with no validity period
within the 24-months preceding September
16, 1998 shall be deemed to have an expiration
date which shall be the date 24-months from
the date of issuance of the reexport author-
ization or November 16, 1998, whichever is
longer.

(2) Reexport authorizations issued before
the 24-month period preceding the General
Order. For reexport authorizations issued
with no validity period before the 24-month
period preceding September 16, 1998:

(i) Effective September 16, 1998, all such
outstanding reexport authorizations for ter-
rorist-supporting countries (see parts 742 and
746 of the EAR) are revoked.

(ii) Effective November 16, 1998, all other
such outstanding reexport authorizations are
revoked.

(3) Extensions. If necessary, you may re-
quest extensions of such authorizations ac-
cording to procedures set forth in §750.7(g) of
the EAR.

(4) Specific Notice from BIS. If you have
received, or should you receive, specific no-
tice from BIS with regard to a reexport au-
thorization covered by this General Order,
informing you of a revocation, suspension, or
revision (including validity period) of any
such reexport authorization, then the terms
of that specific notice will be controlling.

(5) Definition of ‘‘authorization’. The term
‘“‘authorization’ as used in this General
Order encompasses the range of reexport au-
thorizations granted by BIS, which includes
licenses, individual letters, and other types
of notifications.

(b) General Order No. 2:

General Order No. 2; section 5(b) of the
Syria Accountability and Lebanese Sov-
ereignty Restoration Act of 2003 (SAA) gives
the President authority to waive the applica-
tion of certain prohibitions set forth in the
SAA if the President determines that it is in
the national security interest of the United
States to do so. The President made such a
determination in Executive Order 13338, find-
ing that it was ‘‘in the national security in-
terest of the United States to waive applica-
tion of subsection 5(a)(1) and 5(a)(2)(A) of the
SAA so as to permit the exportation or re-
exportation of certain items as specified in
the Department of Commerce’s General
Order No. 2.” The President’s reference to
General Order No. 2 addresses applications to
export and reexport the following items,
which are considered on a case-by-case basis
as opposed to the general policy of denial set
forth in section 746.9 of the Regulations:
Items in support of activities, diplomatic or
otherwise, of the United States Government
(to the extent that regulation of such expor-
tation or reexportation would not fall within
the President’s constitutional authority to
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conduct the nation’s foreign affairs); medi-
cine (on the CCL) and medical devices (both
as defined in part 772 of the EAR); parts and
components intended to ensure the safety of
civil aviation and the safe operation of com-
mercial passenger aircraft; aircraft char-
tered by the Syrian Government for the
transport of Syrian Government officials on
official Syrian Government business; tele-
communications equipment and associated
computers, software and technology; items
in support of United Nations operations in
Syria; and items necessary for the support of
the Syrian people, including, but not limited
to, items related to water supply and sanita-
tion, agricultural production and food proc-
essing, power generation, oil and gas produc-
tion, construction and engineering, transpor-
tation, and educational infrastructure. The
total dollar value of each approved license
for aircraft parts for flight safety normally
will be limited to no more than $2 million
over the 24-month standard license term, ex-
cept in the case of complete overhauls.

NOTE TO GENERAL ORDER NO. 2: The con-
trols for exports and reexports to Syria are
set forth in §746.9 of the EAR.

(c) General Order No. 3 [Reserved]

(d) General Order No. 4:

General Order No. 4 of June 13, 2008, as
amended on September 3, 2009, amending ex-
isting licenses for exports of consolidated
gift parcels to Cuba due to changes in Li-
cense Exception GFT.

(1) Section 740.12(a) of the EAR authorizes,
among other things, certain exports of gift
parcels to Cuba pursuant to a license excep-
tion. However, consolidated shipments of
multiple gift parcels to Cuba require a li-
cense even if all of the individual items with-
in the consolidated gift parcel would be eligi-
ble for this license exception if shipped
alone.

(2) Notwithstanding any statements to the
contrary on the license itself, licenses au-
thorizing the export to Cuba of consolidated
gift parcels described in paragraph (a) of this
order that are valid on September 3, 2009 au-
thorize the export of consolidated shipments
to Cuba of gift parcels that comply with the
requirements of License Exception GFT
found in §740.12(a) of the EAR as of Sep-
tember 3, 2009.

(3) This General Order does not change any
of the other terms (including total value of
items that may be exported or expiration
date) of the licenses it affects.

(e) General Order No. 5:

General Order No. 5 of April 16, 2013; Au-
thorization for Items the President Deter-
mines No Longer Warrant Control under the
United States Munitions List (USML).

(a) Continued use of DDTC approvals from
the Department of State’s Directorate of Defense
Trade Controls (DDTC) for items that become
subject to the EAR. Items the President has
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determined no longer warrant control under
the USML will become subject to the EAR as
published final rules that transfer the items
to the CCL become effective. DDTC licenses,
agreements, or other approvals that contain
items transitioning from the USML to the
CCL and that are issued prior to the effective
date of the final rule transferring such items
to the CCL may continue to be used in ac-
cordance with the Department of State’s
final rule, Amendments to the International
Traffic in Arms Regulations: Initial Implemen-
tation of Export Control Reform, published on
April 16, 2013 in the FEDERAL REGISTER.

(b) BIS authorization.

(1) Where continued use of DDTC author-
ization is not or is no longer an available op-
tion, or a holder of an existing DDTC author-
ization returns or terminates that authoriza-
tion, any required authorization to export,
reexport, or transfer (in-country) a
transitioned item on or after the effective
date of the applicable final rule must be ob-
tained under the EAR. Following the publi-
cation date and prior to the effective date of
a final rule moving an item from the USML
to the CCL, applicants may submit license
applications to BIS for authorization to ex-
port, reexport, or transfer (in-country) the
transitioning item. BIS will process the li-
cense applications in accordance with §750.4
of the EAR, hold the license application
without action (HWA) if necessary, and issue
a license, if approved, to the applicant no
sooner than the effective date of the final
rule transitioning the items to the CCL.

(2) Following the effective date of a final
rule moving items from the USML to the
CCL, exporters, reexporters, and transferors
of such items may return DDTC licenses in
accordance with §123.22 of the ITAR or ter-
minate Technical Assistance Agreements,
Manufacturing License Agreements, or
Warehouse and Distribution Agreements in
accordance with §124.6 of the ITAR and
thereafter export, reexport, or transfer (in-
country) such items under applicable provi-
sions of the EAR, including any applicable 1li-
cense requirements. No transfer (in-country)
may be made of an item exported under a
DDTC authorization containing provisos or
other limitations without a license issued by
BIS unless (i) the transfer (in-country) is au-
thorized by an EAR license exception and
the terms and conditions of the License Ex-
ception have been satisfied, or (ii) no license
would otherwise be required under the EAR
to export or reexport the item to the new
end user.

(c) Prior commodity jurisdiction determina-
tions. If the U.S. State Department has pre-
viously determined that an item is not sub-
ject to the jurisdiction of the ITAR and the
item was not listed in a then existing ‘018"’
series ECCN, then the item is per se not
within the scope of a ‘600 series’” ECCN. If
the item was not listed elsewhere on the CCL
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at the time of such determination (i.e., the
item was designated EAR99), the item shall
remain designated as EAR99 unless specifi-
cally enumerated by BIS or DDTC in an
amendment to the CCL or to the USML, re-
spectively.

(d) Voluntary Self-Disclosure. Parties to
transactions involving transitioning items
are cautioned to monitor closely their com-
pliance with the EAR and the ITAR. Should
a possible or actual violation of the EAR, or
of any license or authorization issued there-
under, be discovered, the person or persons
involved are strongly encouraged to submit a
Voluntary Self-Disclosure to the Office of
Export Enforcement, in accordance with
§764.5 of the EAR. Permission from the Of-
fice of Exporter Services, in accordance with
§764.5(f) of the EAR, to engage in further ac-
tivities in connection with that item may
also be necessary. Should a possible or ac-
tual violation of the ITAR, or of any license
or authorization issued thereunder, be dis-
covered, the person or persons involved are
strongly encouraged to submit a Voluntary
Disclosure to DDTC, in accordance with
§127.12 of the ITAR. For possible or actual
violations of both the EAR and ITAR, the
person or persons involved are strongly en-
couraged to submit disclosures to both BIS
and DDTC, indicating to each agency that
they also have made a disclosure to the
other agency.

[78 FR 13468, Feb. 28, 2013, as amended at 78
FR 22707, Apr. 16, 2013; 78 FR 43973, July 23,
2013; 78 FR 61745, Oct. 3, 2013]

SUPPLEMENT NO. 2 TO PART 736—
ADMINISTRATIVE ORDERS

Administrative Order One: Disclosure of Li-
cense Issuance and Other Information. Con-
sistent with section 12(c) of the Export Ad-
ministration Act of 1979, as amended, infor-
mation obtained by the U.S. Department of
Commerce for the purpose of consideration
of or concerning license applications, as well
as related information, will not be publicly
disclosed without the approval of the Sec-
retary of Commerce. Shipper’s Export Dec-
larations also are exempt from public disclo-
sure, except with the approval of the Sec-
retary of Commerce, in accordance with
§301(g) of Title 13, United States Code.

Administrative Order Two: Conduct of Busi-
ness and Practice in Connection with Export
Control Matters.

(a) Exclusion of persons guilty of unethical
conduct or not possessing required integrity
and ethical standards.

(1) Who may be excluded. Any person,
whether acting on his own behalf or on be-
half of another, who shall be found guilty of
engaging in any unethical activity or who
shall be demonstrated not to possess the re-
quired integrity and ethical standards, may
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be excluded from (denied) export privileges
on his own behalf, or may be excluded from
practice before BIS on behalf of another, in
connection with any export control matter,
or both, as provided in part 764 of the EAR.

(2) Grounds for exclusion. Among the
grounds for exclusion are the following:

(i) Inducing or attempting to induce by
gifts, promises, bribes, or otherwise, any offi-
cer or employee of BIS or any customs or
post office official, to take any action with
respect to the issuance of licenses or any
other aspects of the administration of the
Export Administration Act, whether or not
in violation of any regulation;

(ii) Offering or making gifts or promises
thereof to any such officer or employee for
any other reason;

(iii) Soliciting by advertisement or other-
wise the handling of business before BIS on
the representation, express or implied, that
such person, through personal acquaintance
or otherwise, possesses special influence over
any officer or employee of BIS;

(iv) Charging, or proposing to charge, for
any service performed in connection with the
issuance of any license, any fee wholly con-
tingent upon the granting of such license
and the amount or value thereof. This provi-
sion will not be construed to prohibit the
charge of any fee agreed to by the parties;
provided that the out-of-pocket expenditures
and the reasonable value of the services per-
formed, whether or not the license is issued
and regardless of the amount thereof, are
fairly compensated; and

(v) Knowingly violating or participating in
the violation of, or an attempt to violate,
any regulation with respect to the export of
commodities or technical data, including the
making of or inducing another to make any
false representations to facilitate any export
in violation of the Export Administration
Act or any order or regulation issued there-
under.

(3) Definition. As used in this Administra-
tion Order, the terms ‘‘practice before BIS”
and ‘‘appear before BIS’ include:

(i) The submission on behalf of another of
applications for export licenses or other doc-
uments required to be filed with BIS, or the
execution of the same;

(ii) Conferences or other communications
on behalf of another with officers or employ-
ees of BIS for the purpose of soliciting or ex-
pediting approval by BIS of applications for
export licenses or other documents, or with
respect to quotas, allocations, requirements
or other export control actions, pertaining
to matters within the jurisdiction of BIS;

(iii) Participating on behalf of another in
any proceeding pending before BIS; and

(iv) Submission to a customs official on be-
half of another of a license or Shipper’s Ex-
port Declaration or other export control doc-
ument.
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(4) Proceedings. All proceedings under this
Administrative Order shall be conducted in
the same manner as provided in part 766 of
the EAR.

(b) Employees and former employees. Persons
who are or at any time have been employed
on a full-time or part-time, compensated or
uncompensated, basis by the U.S. Govern-
ment are subject to the provisions of 18
U.S.C. 203, 205, and 207 (Pub. L. 87-849, 87th
Congress) in connection with representing a
private party or interest before the U.S. De-
partment of Commerce in connection with
any export control matter.

[61 FR 12754, Mar. 25. 1996, as amended at 70
FR 54628, Sept. 16, 2005; 70 FR 62238, Oct. 31,
2005]

PART 738—COMMERCE CONTROL
LIST OVERVIEW AND THE COUN-
TRY CHART

Sec.

738.1 Introduction.

738.2 Commerce Control List (CCL) struc-
ture.

738.3 Commerce Country Chart structure.

738.4 Determining whether a license is re-
quired.

SUPPLEMENT NO. 1 TO PART 738—COMMERCE
COUNTRY CHART

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 3201 et seq.; 22
U.S.C. 6004; 30 U.S.C. 185(s), 185(u); 42 U.S.C.
2139a; 42 U.S.C. 6212; 43 U.S.C. 1354; 15 U.S.C.
1824a; 50 U.S.C. app. 5; 22 U.S.C. 7201 et seq.;
22 U.S.C. 7210; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025, 3
CFR, 2001 Comp., p. 783; Notice of August 8,
2013, 78 FR 49107 (August 12, 2013).

SOURCE: 61 FR 12756, Mar. 25, 1996, unless
otherwise noted.

§738.1 Introduction.

(a) Commerce Control List scope. (1) In
this part, references to the EAR are
references to 15 CFR chapter VII, sub-
chapter C. The Bureau of Industry and
Security (BIS) maintains the Com-
merce Control List (CCL) within the
Export Administration Regulations
(EAR), which includes items (i.e., com-
modities, software, and technology)
subject to the export licensing author-
ity of BIS. The CCL does not include
those items exclusively controlled for
export or reexport by another depart-
ment or agency of the U.S. Govern-
ment. In instances where agencies
other than the Department of Com-
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merce administer controls over related
items, entries in the CCL contain a ref-
erence to these controls.

(2) The CCL is contained in Supple-
ment No. 1 to part 774 of the EAR. Sup-
plement No. 2 to part 774 of the EAR
contains the General Technology and
Software Notes relevant to entries con-
tained in the CCL.

(3) Items that warrant control for export
or reexport but currently are not perma-
nently classified on the CCL. Items sub-
ject to temporary CCL controls are
classified under the ECCN 0Y521 series
(i.e., 0A521, 0B521, 0C521, 0D521, and
0E521) pursuant to §742.6(a)(7) of the
EAR while a determination is made as
to whether classification under a re-
vised or new ECCN, or an EAR99 des-
ignation, is appropriate.

(b) Commerce Country Chart scope. BIS
also maintains the Commerce Country
Chart. The Commerce Country Chart,
located in Supplement No. 1 to part
738, contains licensing requirements
based on destination and Reason for
Control. In combination with the CCL,
the Commerce Country Chart allows
you to determine whether a license is
required for items on the CCL to any
country in the world.

[61 FR 12756, Mar. 25, 1996, as amended at 77
FR 22198, Apr. 13, 2012]

§738.2 Commerce Control List (CCL)
structure.

(a) Categories. The CCL is divided into
10 categories, numbered as follows:

0—Nuclear Materials, Facilities and Equip-
ment and Miscellaneous

1—Materials, Chemicals, ‘‘Microorganisms,”’
and Toxins

2—Materials Processing

3—Electronics

4—Computers

5—Telecommunications and Information Se-
curity

6—Lasers and Sensors

T—Navigation and Avionics

8—Marine

9—Propulsion Systems, Space Vehicles and
Related Equipment

(b) Groups. Within each -category,
items are arranged by group. Each cat-
egory contains the same five groups.
Each Group is identified by the letters
A through E, as follows:

A—Equipment, Assemblies and Components
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B—Test, Inspection and Production Equip-
ment

C—Materials

D—Software

E—Technology

(c) Order of review. The CCL includes
a Supplement No. 4 to part 774—Com-
merce Control List Order of Review.
This supplement establishes the steps
(i.e., the order of review) that should be
followed in classifying items that are
‘“‘subject to the EAR.”

(d) Entries—(1) Composition of an
entry. Within each group, individual
items are identified by an Export Con-
trol Classification Number (ECCN).
Each number consists of a set of digits
and a letter. The first digit identifies
the general category within which the
entry falls (e.g., 34001). The letter im-
mediately following this first digit
identifies under which of the five
groups the item is listed (e.g., 3 A001).
The second digit differentiates indi-
vidual entries by identifying the type
of controls associated with the items
contained in the entry (e.g., 3A001).
Listed below are the Reasons for Con-
trol associated with this second digit.

0: National Security reasons (including Dual

Use and Wassenaar Arrangement Muni-

tions List) and Items on the NSG Dual Use

Annex and Trigger List

Missile Technology reasons

Nuclear Nonproliferation reasons

Chemical & Biological Weapons reasons

Items warranting national security or for-

eign policy controls at the determination

of the Department of Commerce.

6: ‘600 series’ controls items because they
are items on the Wassenaar Arrangement
Munitions List (WAML) or formerly on the
U.S. Munitions List (USML).

9: Anti-terrorism, Crime Control, Regional
Stability, Short Supply, UN Sanctions,
etc.

(i) Since Reasons for Control are not
mutually exclusive, numbers are as-
signed in order of precedence. As an ex-
ample, if an item is controlled for both
National Security and Missile Tech-
nology reasons, the entry’s third digit
will be a ““0”’. If the item is controlled
only for Missile Technology the third
digit will be ‘1.

(ii) The numbers in either the second
or third digit (e.g., 3A001) serve to dif-
ferentiate between multilateral and
unilateral entries. An entry with the
number ‘9’ as the second digit, identi-
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fies the entire entry as controlled for a
unilateral concern (e.g., 2B991 for anti-
terrorism reasons). If the number 9”
appears as the third digit, the item is
controlled for wunilateral purposes
based on a proliferation concern (e.g.,
2A292 is controlled for unilateral pur-
poses based on nuclear nonproliferation
concerns).

(iii) The last digit within each entry
(e.g., 3A001) is used for the sequential
numbering of ECCNs to differentiate
between entries on the CCL.

(iv) Last two characters in a ‘600 se-
ries’” ECCN. The last two characters of
each ‘600 series’” ECCN generally track
the Wassenaar Arrangement Munitions
List (WAML) categories for the types
of items at issue. The WAML MIL21
(‘“‘software’’) and ML22 (‘‘technology’’)
are, however, included in D (‘‘soft-
ware’’) and E (‘‘technology’’) CCL prod-
uct groups to remain consistent with
the structure of the CCL.

(2) Reading an ECCN. An ECCN is
made up of four sections, the ‘‘Head-
ing,” ‘“License Requirements,” ‘Li-
cense Exceptions,” and ‘“‘List of Items
Controlled” sections. A brief descrip-
tion of each section and its use follows:

(i) Heading. A description of the
items controlled is provided next to
each ECCN. In certain ECCNs, the de-
scription is a summary and will direct
you to ‘‘see List of Items Controlled”
for a complete list of items classified
under those respective HECCNs. The
“Items’ paragraph in the List of Items
Controlled section will describe all of
the items that the ECCN controls for
the portions of the heading that pre-
cede the ‘‘see List of Items Controlled”
phrase. Portions of the heading that
follow the phrase are complete descrip-
tions of the items controlled by that
portion of the heading. If ‘‘see List of
Items Controlled’” appears at the end of
the heading, the ‘“‘Items’ paragraph in
the List of Items Controlled section is
the exclusive, complete list of the
items the ECCN controls.

(i1) License Requirements. This section
contains a separate line identifying all
possible Reasons for Control in order of
precedence, and two columns entitled
“Control(s)”’ and ‘“‘Country Chart”.

(A) The ‘““Controls’ header identifies
all applicable Reasons for Control, in
order of restrictiveness, and to what
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extent each applies (e.g., to the entire
entry or only to certain subpara-
graphs). Those requiring licenses for a
larger number of countries and/or
items are listed first. As you read down
the list the number of countries and/or
items requiring a license declines.
Since Reasons for Control are not mu-
tually exclusive, items controlled with-
in a particular ECCN may be controlled
for more than one reason. The fol-
lowing is a list of all possible Reasons
for Control:

AT Anti-Terrorism

CB Chemical & Biological Weapons
CC Crime Control

CW Chemical Weapons Convention
EI Encryption Items

FC Firearms Convention

MT Missile Technology

NS National Security

NP Nuclear Nonproliferation

RS Regional Stability

SS Short Supply

UN United Nations Embargo

SI Significant Items

SL Surreptitious Listening

(B) The ‘“Country Chart’” header
identifies, for each applicable Reason
for Control, a column name and num-
ber (e.g., CB Column 1). These column
identifiers are used to direct you from
the CCL to the appropriate column
identifying the countries requiring a li-
cense. Consult part 742 of the EAR for
an indepth discussion of the licensing
requirements and policies applicable to
each Country Chart column.

(iii) License Ezxceptions. This section
provides a brief eligibility statement
for each ECCN-driven License Excep-
tion that may be applicable to your
transaction, and should be consulted
only AFTER you have determined a li-
cense is required based on an analysis
of the entry and the Country Chart.
The brief eligibility statement in this
section is provided to assist you in de-
ciding which ECCN-driven License Ex-
ception related to your particular item
and destination you should explore
prior to submitting an application. The
term ‘“Yes’’ (followed in some instances
by the scope of Yes) appears next to
each available ECCN-driven License
Exception. Some ECCNs have License
Exception STA exclusion paragraphs.
These paragraphs identify items for
which the License Exception STA pro-
visions in §740.20(c)(2) of the EAR may
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not be used, but do not otherwise affect
License Exception STA availability.
The term ‘““N/A” will be noted for Li-
cense Exceptions that are not available
within a particular entry. In some ‘600
series’” ECCNs, the STA license excep-
tion paragraph or a note to the License
Exceptions section contains additional
information on the availability of Li-
cense Exception STA for that ECCN. If
one or more License Exceptions appear
to apply to your transaction, you must
consult part 740 of the EAR to review
the conditions and restrictions applica-
ble to each available License Excep-
tion. The list of License Exceptions
contained within each ECCN is not an
all-exclusive list. Other License Excep-
tions, not based on particular ECCNs,
may be available. Consult part 740 of
the EAR to determine eligibility for
non-ECCN-driven License Exceptions.

(iv) List of Items Controlled—(A) Re-
lated definitions. This header identifies,
where appropriate, definitions or pa-
rameters that apply to all items con-
trolled by the entry. The information
provided in this section is unique to
the entry, and hence not listed in the
definitions contained in part 772 of the
EAR.

(B) Related controls. If another U.S.
government agency or department has
export licensing authority over items
related to those controlled by an entry,
a statement is included identifying the
agency or department along with the
applicable regulatory cite. An addi-
tional cross-reference may be included
in instances where the scope of con-
trols differs between a CCL entry and
its corresponding entry on list main-
tained by the European Union. This in-
formation is provided to assist readers
who use both lists.

(C) Items. This paragraph describes
the relationship between the ‘“items”
paragraph and ECCN headings and will
assist your understanding as you clas-
sify items on the CCL. When the head-
ing contains the phrase ‘‘see List of
Items Controlled,” the portion of the
heading preceding that phrase is only a
summary of the items controlled by
the ECCN and the ‘‘items’ paragraph
contains an exclusive list of items de-
scribed in the heading. Paragraphs
(A)(2)AV)(C)(T), (2) and (3) of this section
provide examples of the three different
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uses of the phrase ‘‘(see List of Items
Controlled)” in ECCN headings. Each
heading on the CCL uses one of these
three structures. Understanding the re-
lationship between the heading and the
“items’ paragraph is important when
classifying items that are ‘‘subject to
the EAR” on the CCL.

(1) ““(See List of Items Controlled)” is
at the end of the ECCN heading. An ex-
ample of an ECCN where all of the
heading text precedes the phrase ‘‘(see

List of Items Controlled)” is ECCN
8A002 Marine systems, equipment,
“parts’” and ‘‘components,”’ as follows

(see List of Items Controlled). ECCNs
1A001, 3A001, 6A001, 7TA004 and 9A012 are
other examples where all of the head-
ing text precedes the phrase ‘‘(see List
of Items Controlled).” In these types of
headings, the items paragraphs must
be reviewed to determine whether your
item is contained within the heading
and classified under that ECCN.

(2) ““(See List of Items Controlled)” is
in the middle of the ECCN heading. If
the phrase ‘‘(see List of Items Con-
trolled)” appears in the middle of the
ECCN heading, then all portions of the
heading that follow the phrase ‘‘(see
List of Items Controlled)” will list
items controlled in addition to the list
in the ‘“‘items” paragraph. An example
of such a heading is ECCN 2B992 Non-
“numerically controlled” machine
tools for generating optical quality
surfaces, (see List of Items Controlled)
and ‘‘specially designed” ‘‘parts’” and
‘“‘components’” therefor. Under the
ECCN 2B992 example, the ‘‘items’’ para-
graph must be reviewed to determine
whether your item is contained within
the first part of the heading (‘‘non-‘ nu-
merically controlled’ machine tools for
generating optical quality surfaces’)
and classified under 2B992. The second
part of the ECCN 2B999 heading (‘‘and ¢
specially designed’ ¢ parts’ and ‘ compo-
nents’ therefor’) contains the exclu-
sive list described in the heading.
ECCNs 1A006, 3B992, 4A001, 6A006 and
TA001 are other examples where the
phrase ‘‘(see List of Items Controlled)”
appears in the middle of the ECCN
heading.

(3) ECCNs that do not use the phrase
‘“‘(see List of Items controlled).”” When
all items classified in the ECCN are
listed in the heading, a sentence is gen-

15 CFR Ch. VII (1-1-14 Edition)

erally included in the ‘‘items’ para-
graph to direct you to the heading. An
example of such a heading is ECCN
4E980 ‘‘Technology’ for the ‘‘develop-
ment,” “‘production” or ‘‘use’” of com-
modities controlled by 4A980. ECCNs
0A982, 3A292, 5D101, 8D001 and 9A002 are
other examples where the heading is
the exclusive description of the items
classified under those respective
ECCNs.

[61 FR 112756, Mar. 25, 1996, as amended at 61
FR 68579, Dec. 30, 1996; 62 FR 25456, May 9,
1997; 64 FR 17970, Apr. 13, 1999; 27141, May 18,
1999; 70 FR 54628, Sept. 16, 2005; 71 FR 20883,
Apr. 24, 2006; 71 FR 67035, Nov. 20, 2006; 72 FR
43531, Aug. 6, 2007; 76 FR 35286, June 16, 2011;
78 FR 22708, Apr. 16, 2013; 78 FR 61900, Oct. 4,
2013]

§738.3 Commerce Country Chart
structure.
(a) Scope. The Commerce Country

Chart allows you to determine the
Commerce Control List (CCL) export
and reexport license requirements for
most items listed on the CCL. Such li-
cense requirements are based on the
Reasons for Control listed in the Ex-
port Control Classification Number
(ECCN) that applies to the item. Some
ECCNs, however, impose license re-
quirements either without reference to
a reason for control code that is listed
on the Commerce Country Chart, or in
addition to such a reference. Those
ECCNs may state their license require-
ments in full in their ‘‘Reasons for
Control” sections or they may refer
the reader to another provision of the
EAR for license requirement informa-
tion. In addition, some ECCNs do not
impose license requirements, but refer
the reader to the regulations of an-
other government agency that may im-
pose license requirements on the items
described in that ECCN.

(1) ECCNs 0A983, b5A001.f.1, 5A980,
5D001 (for 5A001.f.1, or for 5E001.a (for
5A001.f.1 or for 5D001.a (for 5A001.f.1))),
5D980, bE00l.a (for b5A001.f.1, or for
5D001.a (for 5A001.f.1)) and 5E980. A li-
cense is required for all destinations
for items controlled under these en-
tries. For items controlled by 0A983,
5E001.a (for 5A001.f.1, or for 5D001.a (for
5A001.f.1)) and 5E980, no license excep-
tions apply. For items controlled by
5A001.f.1, 5A980, 5D001 (for 5A001.f.1 or
for 5E001.a (for 5A001.f.1, or for 5D001.a
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(for 5A001.£.1))) and 5D980, License Ex-
ception GOV may apply if your item is
consigned to and for the official use of
an agency of the U.S. Government (see
§740.2(a)(3)). If your item is controlled
by 0A983, 5A001.f.1, 5A980, 5D001 (for
5A001.f.1 or for 5E001.a (for 5A001.f.1, or
for 5D001.a (for 5A001.f.1))), 5D980,
5E001.a (for 5A001.f.1, or for 5D001.a (for
5A001.f.1)) or 5E980 you should proceed
directly to Part 748 of the EAR for li-
cense application instructions and
§§742.11 or 742.13 of the EAR for infor-
mation on the licensing policy relevant
to these types of applications.

(2) [Reserved]

(b) Countries. The first column of the
Country Chart lists countries in alpha-
betical order. There are a number of
destinations that are not listed in the
Country Chart contained in Supple-
ment No. 1 to part 738. If your destina-
tion is not listed on the Country Chart
and such destination is a territory,
possession, dependency or department
of a country included on the Country
Chart, the EAR accords your destina-
tion the same licensing treatment as
the country of which it is a territory,
possession, dependency or department.
For example, if your destination is the
Cayman Islands, a dependent territory
of the United Kingdom, refer to the
United Kingdom on the Country Chart
for licensing requirements. In addition,
if your destination is Liechtenstein,
which serves as one territory with
Switzerland for purposes of the EAR,
refer to Switzerland on the Country
Chart for licensing requirements.

(¢) Columns. Stretching out to the
right are horizontal headers identi-
fying the various Reasons for Control.
Under each Reason for Control header
are diagonal column identifiers cap-
ping individual columns. Each column
identifier consists of the two letter
Reason for Control and a column num-
ber. (e.g., CB Column 1). The column
identifiers correspond to those listed in
the ‘“‘Country Chart’ header within the
“License Requirements’ section of
each ECCN.

(d) Cells. The symbol “X’’ is used to
denote licensing requirements on the
Country Chart. If an “X” appears in a
particular cell, transactions subject to
that particular Reason for Control/Des-
tination combination require a license.

§738.4

There is a direct correlation between
the number of “X’’s applicable to your
transaction and the number of licens-
ing reviews your application will un-
dergo.

[61 FR 12756, Mar. 25, 1996, as amended at 63
FR 42228, Aug. 7, 1998; 656 FR 55178, Sept. 13,
2000; 70 FR 8249, Feb. 18, 2005; 71 FR 67035,
Nov. 20, 2006; 76 FR 54930, Sept. 6, 2011; 76 FR
70339, Nov. 14, 2011; 77 FR 39367, July 2, 2012;
78 FR 37382, June 20, 2013]

§738.4 Determining whether a license
is required.

(a) Using the CCL and the Country
Chart—(1) Overview. Once you have de-
termined that your item is classified
under a specific ECCN, you must use
information contained in the ‘‘License
Requirements’ section of that ECCN in
combination with the Country Chart to
decide whether a license is required.
Note that not all license requirements
set forth under the ‘‘License Require-
ments’’ section of an ECCN refer you to
the Commerce Country Chart, but in
some cases this section will contain
references to a specific section in the
EAR for license requirements. In such
cases, this section would not apply.

(2) License decision making process.
The following decision making process
must be followed in order to determine
whether a license is required to export
or reexport a particular item to a spe-
cific destination:

(i) Examine the appropriate ECCN in
the CCL. Is the item you intend to ex-
port or reexport controlled for a single
Reason for Control?

(A) If yes, identify the single Reason
for Control and the relevant Country
Chart column identifier (e.g., CB Col-
umn 1).

(B) If no, identify the Country Chart
column identifier for each applicable
Reason for Control (e.g., NS Column 1,
NP Column 1, etc.).

(ii) Review the Country Chart. With
each of the applicable Country Chart
Column identifiers noted, turn to the
Country Chart (Supplement No. 1 to
part 738). Locate the correct Country
Chart column identifier on the diago-
nal headings, and determine whether
an “X” is marked in the cell next to
the country in question for each Coun-
try Chart column identified in the ap-
plicable ECCN. If your item is subject
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to more than one reason for control,
repeat this step using each unique
Country Chart column identifier.

(A) If yes, a license application must
be submitted based on the particular
reason for control and destination, un-
less a License Exception applies. If
‘“Yes” is noted next to any of the listed
License Exceptions, you should consult
part 740 of the EAR to determine
whether you can use any of the avail-
able ECCN-drvien License Exceptions
to effect your shipment, rather than
applying for a license. Each affirmative
license requirement must be overcome
by a License Exception. If you are un-
able to qualify for a License Exception
based on each license requirement
noted on the Country Chart, you must
apply for a license. Note that other Li-
cense Exceptions, not related to the
CCL, may also apply to your trans-
action (See part 740 of the EAR).

(B) If no, a license is not required
based on the particular Reason for Con-
trol and destination. Provided that
General Prohibitions Four through Ten
do not apply to your proposed trans-
action and the License Requirement
section does not refer you to any other
part of the EAR to determine license
requirements. For example, any appli-
cable encryption registration and clas-
sification requirements described in
§742.15(b) of the EAR must be met for
certain mass market encryption items
to effect your shipment using the sym-
bol “NLR.” Proceed to parts 768 and 762
of the EAR for information on export
clearance procedures and record-
keeping requirements. Note that al-
though you may stop after determining
a license is required based on the first
Reason for Control, it is best to work
through each applicable Reason for
Control. A full analysis of every pos-
sible licensing requirement based on
each applicable Reason for Control is
required to determine the most advan-
tageous License Exception available
for your particular transaction and, if
a license is required, ascertain the
scope of review conducted by BIS on
your license application.

(b) Sample analysis using the CCL and
Country Chart—(1) Scope. The following
sample entry and related analysis is
provided to illustrate the type of
thought process you must complete in

15 CFR Ch. VII (1-1-14 Edition)

order to determine whether a license is
required to export or reexport a par-
ticular item to a specific destination
using the CCL in combination with the
Country Chart.

(2) Sample CCL entry.

2A000 Entry heading.

LICENSE REQUIREMENTS
Reason for Control: NS, NP, AT

Country Chart
(See Supp.
Control(s) No. 1 to part
738)
NS applies to entire entry NS Column 2
NP applies to 2A000.b .... NP Column 1
AT applies to entire entry AT Column 1

LICENSE EXCEPTIONS

LVS: $5,000
GBS: Yes
CIV: N/A

L1ST OF ITEMS CONTROLLED

Related Definitions: N/A
Related Controls: N/A
Items: a. Having x.

b. Having z.

(3) Sample analysis. After consulting
the CCL, I determine my item, valued
at $10,000, is classified under ECCN
2A000.a. I read that the entire entry is
controlled for national security, and
anti-terrorism reasons. Since my item
is classified under paragraph .a, and
not .b, I understand that though nu-
clear nonproliferation controls apply
to a portion of the entry, they do not
apply to my item. I note that the ap-
propriate Country Chart column iden-
tifiers are NS Column 2 and AT Column
1. Turning to the Country Chart, I lo-
cate my specific destination, India, and
see that an “X’’ appears in the NS Col-
umn 2 cell for India, but not in the AT
Column 1 cell. I understand that a li-
cense is required, unless my trans-
action qualifies for a License Excep-
tion or Special Comprehensive License.
From the License Exception LLVS value
listed in the entry, I know immediately
that my proposed transaction exceeds
the value limitation associated with
LVS. Noting that License Exception
GBS is ‘“Yes” for this entry, I turn to
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part 740 of the EAR to review the pro-
visions related to use of GBS.

[61 FR 12756, Mar. 25, 1996, as amended at 67
FR 38861, June 6, 2002; 70 FR 54628, Sept. 16,
2005; 73 FR 57503, Oct. 3, 2008; 74 FR 52883,
Oct. 15, 2009; 75 FR 36490, June 25, 2010; 78 FR
61901, Oct. 4, 2013]
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PART 740—LICENSE EXCEPTIONS

Sec.

740.1 Introduction.

740.2 Restrictions on all License Excep-
tions.

740.3 Shipments of limited value (LVS).

740.4 Shipments to Country Group B coun-
tries (GBS).

740.5 Civil end-users (CIV).

740.6 Technology and software under re-
striction (TSR).

740.7 Computers (APP).

740.8 [Reserved]

740.9 Temporary imports, exports, reex-
ports, and transfers (in-country) (TMP).

740.10 Servicing and replacement of parts
and equipment (RPL).

740.11 Governments, international organiza-
tions, international inspections under
the Chemical Weapons Convention, and
the International Space Station (GOV).

740.12 Gift parcels and humanitarian dona-
tions (GFT).

740.13 Technology
stricted (TSU).

740.14 Baggage (BAG).

740.15 Aircraft and vessels (AVS).

and software—unre-

740.16 Additional permissive reexports
(APR).
740.17 Encryption commodities, software

and technology (ENC).

740.18 Agricultural commodities (AGR).

740.19 Consumer Communications Devices
(CCD).

740.20 License Exception Strategic Trade
Authorization (STA).

SUPPLEMENT NO. 1 TO PART 740—COUNTRY
GROUPS

SUPPLEMENT NO. 2 TO PART 740—ITEMS THAT
MAY BE DONATED TO MEET BASIC HUMAN
NEEDS UNDER THE HUMANITARIAN LICENSE
EXCEPTION

SUPPLEMENT NO. 3 TO PART 740—LICENSE EX-
CEPTION ENC FAVORABLE TREATMENT
COUNTRIES

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 228;
E.O. 13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; Notice of August 8, 2013, 78 FR 49107 (Au-
gust 12, 2013).

§740.1 Introduction.

In this part, references to the EAR
are references to 15 CFR chapter VII,
subchapter C.

(a) Scope. A ‘“‘License Exception” is
an authorization contained in this part
that allows you to export or reexport
under stated conditions, items subject
to the Export Administration Regula-
tions (EAR) that would otherwise re-
quire a license under General Prohibi-

§740.1

tion One, Two, Three, or Eight, as indi-
cated under one or more of the Export
Control Classification Numbers
(ECCNs) in the Commerce Control List
(CCL) in Supplement No. 1 to part 774
of the EAR and items subject to the
EAR that would require a license based
on the embargo policies described in
part 746 of the EAR. If your export or
reexport is subject to General Prohibi-
tion Six for embargoed destinations,
refer to part 746 of the EAR to deter-
mine the availability of any License
Exceptions. Special commodity con-
trols apply to short supply items. Li-
cense Exceptions for items listed on
the CCL as controlled for Short Supply
reasons are found in part 754 of the
EAR. If your export or reexport is sub-
ject to General Prohibition Five, con-
sult part 744 of the EAR. If your export
or reexport is subject to General Prohi-
bitions Four, Seven, Nine, or Ten, then
no License Exceptions apply. Any li-
cense exception authorizing reexports
also authorizes in-country transfers,
provided the terms and conditions for
reexports under that license exception
are met.

(b) Certification. By using any of the
License Exceptions you are certifying
that the terms, provisions, and condi-
tions for the use of the License Excep-
tion described in the EAR have been
met. Please refer to part 758 of the
EAR for clearance of shipments and
documenting the use of License Excep-
tions.

(c) License Exception symbols. Each Li-
cense Exception bears a three letter
symbol that will be used for export
clearance purposes (see paragraph (d)
of this section).

(d) Shippers Export Declaration or
Automated Ezxport System Record You
must enter on any required Shipper’s
Export Declaration (SED) or Auto-
mated Export System (AES) record the
correct License Exception symbol (e.g.,
LVS, GBS, CIV) and the correct Export
Control Classification Number (ECCN)
(e.g., 4A003, 5A002) for all shipments of
items exported under a License Excep-
tion. Items temporarily in the United
States meeting the provisions of Li-
cense Exception TMP, under
§740.9(b)(3), are excepted from this re-
quirement. See §758.1 of the EAR for
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Shipper’s Export Declaration or Auto-
mated Export System (AES) require-
ments.

(e) Destination Control Statement. You
may be required to enter an appro-
priate Destination Control Statement
on commercial documents in accord-
ance with Destination Control State-
ment requirements of §7568.6 of the
EAR.

(f) Recordkeeping. Records of trans-
actions involving exports under any of
the License Exceptions must be main-
tained in accordance with the record-
keeping requirements of part 762 of the
EAR.

[61 FR 12768, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996; 62 FR 25457, May 9,
1997; 65 FR 42568, July 10, 2000; 66 FR 36680,
July 12, 2001; 66 FR 42109, Aug. 10, 2001; 68 FR
50472, Aug. 21, 2003; 78 FR 22708, Apr. 16, 2013]

§740.2 Restrictions on all License Ex-
ceptions.

(a) You may not use any License Ex-
ception if any one or more of the fol-
lowing apply:

(1) Your authorization to use a Li-
cense Exception has been suspended or
revoked, or your intended export does
not qualify for a License Exception.

(2) The export or reexport is subject
to one of the ten General Prohibitions,
is not eligible for a License Exception,
and has not been authorized by BIS.

(3) The item is primarily useful for
surreptitious interception of wire, oral,
or electronic communications, or re-
lated software, controlled under ECCNs
5A001.f.1, 5A980, 5D001 (for 5A001.f.1 or
for 5E001.a (for 5A001.f.1, or for 5D001.a
(for 5A001.f.1))), or 5D980, unless the
item is consigned to and for the official
use of an agency of the U.S. Govern-
ment (see §740.11(b)(2)(ii) of this part,
Governments (GOV)). No license excep-
tions apply for 5E001.a (for 5A001.f.1, or
for 5D001.a (for 5A001.f.1)) or for 5E980.

(4) The item being exported or reex-
ported is subject to the license require-
ments described in §742.7 of the EAR
and the export or reexport is not:

(i) Being made to Australia, Japan,
New Zealand, or a NATO (North Atlan-
tic Treaty Organization) member state
(see NATO membership listing in §772.1
of the EAR);

15 CFR Ch. VII (1-1-14 Edition)

(ii) Authorized by §740.11(b)(2)(ii) (of-
ficial use by personnel and agencies of
the U.S. government);

(iii) Authorized by §740.14(e) of the
EAR (certain shotguns and shotgun
shells for personal use); or

(iv) Authorized by §740.20 of the EAR
(License Exception STA).

(5)(1) The item is controlled for mis-
sile technology (MT) reasons, except
that the items described in ECCNs
6A008, 7TA001, TA002, TA004, 7TA101, TA102,
7TA103, 7TA104, 7B001, 7D001, 7D002, 7D003,
7D101, 7D102, 7TE003, or TE10l, may be
exported as part of a manned aircraft,
land vehicle or marine vehicle or in
quantities appropriate for replacement
parts for such applications under
§740.9(a)(2)(ii) (License Exception TMP
for Kkits consisting of replacement
parts), §740.10 (License Exception
RPL), §740.13 (License Exception TSU),
or §740.15(c) (License Exception AVS
for equipment and spare parts for per-
manent use on a vessel or aircraft).

(ii) MT controlled commodities de-
scribed in ECCNs 2A001 or 2A101 may be
exported or reexported under
§740.9(a)(2)(ii) (License Exception TMP)
or §740.10 (License Exception RPL) as
one-for-one replacement for equipment
previously legally exported or reex-
ported.

(6) The export or reexport is to a
sanctioned destination (Cuba, Iran,
North Korea, and Syria), unless a li-
cense exception or portion thereof is
specifically listed in the license excep-
tions paragraph pertaining to a par-
ticular sanctioned country in part 746
of the EAR.

(M “Space qualified’’ items. Commod-
ities defined in 3A001.b.8 (Traveling
Wave Tube Amplifiers (TWTASs) exceed-
ing 18 GHz), 6A002.a.1, 6A008.j.1, or
6A998.b; ‘‘software’” for commodities
defined in 3A001.b.8 (Traveling Wave
Tube Amplifiers (TWTAs) exceeding 18
GHz), 6A002.a.1, 6A008.j.1, or 6A998.b
and controlled under ECCNs 3D001
(Traveling Wave Tube Amplifiers
(TWTAs) exceeding 18 GHz), 6D001,
6D002, 6D991; and ‘‘technology’ for
commodities defined in ECCNs
3A001.b.8 (Traveling Wave Tube Ampli-
fiers (TWTAs) exceeding 18 GHz),
6A002.a.1, 6A008.j.1, or 6A998.b and con-
trolled under ECCNs 3E001, 6E001,
6E002, 6E101, 6E£991.
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(8) The item is controlled under
ECCNs 2A983, 2A984, 2D983, 2D984, 2K983
or 2E984 and the License Exception is
other than:

(i) RPL, under the provisions of
§740.10, including §740.10(a)(3)(v), which
prohibits exports and reexports of re-
placement parts to countries in Coun-
try Group E:1 (see Supplement 1 to
part 740));

(ii) GOV, restricted to eligibility
under the provisions of §740.11(b)(2)(ii);
or

(iii) TSU, under the provisions of
§740.13(a) and (c).

(9) The item is a QRS11-00100-100/101
Micromachined Angular Rate Sensor
controlled for RS reasons under ECCN
TA994.

(10) The commodity being exported or
reexported is subject to the license re-
quirements of §742.11 of the EAR.

(11) The item is a ‘‘military com-
modity” subject to ECCN 0A919, except
that such military commodities may
be reexported in accordance with
§740.11(b)(2)(ii) (official wuse by per-
sonnel and agencies of the U.S. Govern-
ment).

(12) The item is described in a ‘600
series”” ECCN and is destined to,
shipped from, or was manufactured in a
destination listed in Country Group D:5
(see Supplement No.1l to part 740 of the
EAR), except that such items are eligi-
ble for License Exception GOV
(§740.11(b)(2) of the EAR) unless other-
wise restricted by that paragraph.

(13) ‘600 series’ items that are con-
trolled for missile technology (MT)
reasons may not be exported, reex-
ported, or transferred (in-country)
under License Exception STA (§740.20
of the EAR). Items controlled under
ECCNs 9D610.b, 9D619.b, 9E610.b, or
9E619.b or .c are not eligible for license
exceptions except for License Excep-
tion GOV (§740.11(b)(2) of the EAR).
The only license exceptions under
which other ‘600 series” items may be
exported to destinations not identified
in Country Group D:5 (see Supplement
No.1 to part 740 of the EAR) are the fol-
lowing:

(i) License Exception LVS (§740.3 of
the EAR);

(ii) License Exception TMP (§740.9 of
the EAR);
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(iii) License Exception RPL (§740.10
of the EAR);

(iv) License Exception TSU
(§740.13(a), (b), (f) and (g) of the EAR);

(v) License Exception GOV (§740.11(b)
or (¢) of the EAR); and

(vi) License Exception STA under
§740.20(c)(1) of the EAR if the ‘600 se-
ries’”’ item at the time of export, reex-
port, or transfer (in-country):

(A) Is destined to one of the countries
listed in Country Group A:5 or the
United States;

(B) Is for the ultimate end use by the
armed forces, police, paramilitary, law
enforcement, customs, correctional,
fire, or a search and rescue agency of a
government of one of the countries
listed in Country Group A:5 or the
United States Government, or the ‘‘de-
velopment,” ‘‘production,’” operation,
installation, maintenance, repair, over-
haul, or refurbishing of an item in one
of the countries listed in Country
Group A:5 or the United States for ulti-
mate end use by any such government
agencies, the United States Govern-
ment, or a person in the United States;

(C) Is transferred in compliance with
the conditions on the use of License
Exception STA contained in
§740.20(b)(2) of the EAR; and

(D) Is not precluded in the relevant
ECCN from being exported under Li-
cense Exception STA or until after the
review and clearance requirements in
§740.20(g) of the EAR for ECCN 9A610.a
end items have been satisfied.

(14) Items classified under ECCNs
0A521, 0B521, 0C521, 0D521 and O0E521
may only be authorized by License Ex-
ception GOV (§740.11(b)(2)(ii)) or an
item-specific license exception identi-
fied in Supplement No. 5 to part 774 for
a particular ECCN 0Y521 item.

NOTE TO PARAGRAPH (a)(14): Item-specific
license exception availability is specific to
each ECCN 0Y521 entry in Supplement No. 5
to part 774 and may not be used for any other
ECCN 0Y521 entries in the Supplement. The
U.S. Government makes a determination at
the time items are classified under ECCNs
0A521, 0B521, 0C521, 0D521 and 0E521 regarding
whether any license exceptions will be avail-
able, in addition to License Exception GOV
(§740.11(b)(2)({1)).

(15) If they are sold under a contract
that includes $14,000,000 or more of ‘600
Series Major Defense Equipment’ (as
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defined in §772.1), exports of ‘600 se-
ries”’ items to a country not listed in
Country Group A:5 (see Supplement
No. 1 to Part 740 of the EAR), are not
eligible for any license exception ex-
cept to U.S. Government end users
under License Exception GOV
(§740.11(b) of the EAR).

(16) If they are sold under a contract
that includes $25,000,000 or more of ‘600
Series Major Defense Equipment’ (as
defined in §772.1), exports of ‘600 se-
ries”’ items to a country listed in Coun-
try Group A:5 (see Supplement No. 1 to
Part 740 of the EAR), are not eligible
for any license exception except to U.S.
Government end users under License
Exception GOV (§740.11(b) of the EAR).

NOTE TO PARAGRAPH (a): Items subject to
the exclusive export control jurisdiction of
another agency of the U.S. Government may
not be authorized by a license exception or
any other authorization under the EAR. If
your item is subject to the exclusive juris-
diction of another agency of the U.S. Gov-
ernment, you must determine your export li-
censing requirements pursuant to the other
agency’s regulations. See §734.3(b) and Sup-
plement No. 3 to part 730 of the EAR for
other U.S. Government departments and
agencies with export control responsibilities.

(b) All License Exceptions are sub-
ject to revision, suspension, or revoca-
tion, in whole or in part, without no-
tice. It may be necessary for BIS to
stop a shipment or an export trans-
action at any stage of its progress, e.g.,
in order to prevent an unauthorized ex-
port or reexport. If a shipment is al-
ready en route, it may be further nec-
essary to order the return or unloading
of the shipment at any port of call.

(c) BIS may by informing the ex-
porter, suspend or revoke any License
Exception in order to comply with U.S.
Wassenaar obligations. In addition, BIS
may inform an exporter, that before
using any License Exception, a notice
be submitted with BIS concerning the
proposed export.

(d) See §746.3 for restrictions on cer-
tain transfers within Iraq of items ex-
ported or reexported to Iraq pursuant
to a License Exception.

[61 FR 12768, Mar. 25, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §740.2, see the List of CFR
Sections Affected, which appears in the

15 CFR Ch. VII (1-1-14 Edition)

Finding Aids section of the printed volume
and at www.fdsys.gov.

EFFECTIVE DATE NOTE: At 78 FR 76747, Dec.
19, 2013, §740.2 was amended by adding para-
graph (a)(17), effective Jan. 21, 2014. For the
convenience of the user, the added text is set
forth as follows:

§740.2 Restrictions on all license excep-
tions.

(a) * % %

(17) A party to the transaction, as de-
scribed in §748.5 of the EAR, is listed on the
Unverified List in Supplement No. 6 to Part
744, see §744.15 of the EAR.

* * * * *

§740.3 Shipments
(LVS).

(a) Scope. License Exception LLVS au-
thorizes the export and reexport in a
single shipment of eligible commod-
ities as identified by “LVS - $(value
limit)”’ on the CCL.

(b) Eligible Destinations. This License
Exception is available for all destina-
tions in Country Group B (see Supple-
ment No. 1 to part 740), provided that
the net value of the commodities in-
cluded in the same order and controlled
under the same ECCN entry on the CCL
does not exceed the amount specified
in the LVS paragraph for that entry.

(¢) Definitions—(1) Order. The term
order as used in this §740.3 means a
communication from a person in a for-
eign country, or that person’s rep-
resentative, expressing an intent to im-
port commodities from the exporter.
Although all of the details of the order
need not be finally determined at the
time of export, terms relating to the
kinds and quantities of the commod-
ities to be exported, as well as the sell-
ing prices of these commodities, must
be finalized before the goods can be ex-
ported under License Exception LLVS.

(2) Net value: for LVS shipments. The
actual selling price of the commodities
that are included in the same order and
are controlled under the same entry on
the CCL, less shipping charges, or the
current market price of the commod-
ities to the same type of purchaser in
the United States, whichever is the
larger. In determining the actual sell-
ing price or the current market price of
the commodity, the value of containers

of limited value
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in which the commodity is being ex-
ported may be excluded. The value for
LVS purposes is that of the controlled
commodity that is being exported, and
may not be reduced by subtracting the
value of any content that would not, if
shipped separately, be subject to 1li-
censing. Where the total value of the
containers and their contents must be
shown on Shipper’s Export Declara-
tions under one Schedule B Number,
the exporter, in effecting a shipment
under this License Exception, must in-
dicate the ‘‘net value’ of the contained
commodity immediately below the de-
scription of the commodity.

(3) Single shipment. All commodities
moving at the same time from one ex-
porter to one consignee or inter-
mediate consignee on the same export-
ing carrier even though these commod-
ities will be forwarded to one or more
ultimate consignees. Commodities
being transported in this manner will
be treated as a single shipment even if
the commodities represent more than
one order or are in separate containers.

(d) Additional eligibility requirements
and restrictions—(1) Eligible orders. To be
eligible for this License Exception, or-
ders must meet the following criteria:

(1) Orders must not exceed the applica-
ble “LVS’’ dollar value limits. An order is
eligible for shipment under LLVS when
the ‘‘net value’” of the commodities
controlled under the same entry on the
CCL does not exceed the amount speci-
fied in the “LVS” paragraph for that
entry. An LVS shipment may include
more than one eligible order.

(ii) Orders may not be split to meet the
applicable LVS dollar limits. An order
that exceeds the applicable LLVS dollar
value limit may not be misrepresented
as two or more orders, or split among
two or more shipments, to give the ap-
pearance of meeting the applicable
LVS dollar value limit. However an
order that meets all the LLVS eligibility
requirements, including the applicable
LVS dollar value limit, may be split
among two or more shipments.

(iii) Orders must be legitimate. Export-
ers and consignees may not, either col-
lectively or individually, structure or
adjust orders to meet the applicable
LVS dollar value limits.

(2) Restriction on annual value of LVS
orders. The total value of exports per
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calendar year to the same ultimate or
intermediate consignee of commodities
classified under a single ECCN may not
exceed 12 times the LLVS value limit for
that ECCN; however, there is no re-
striction on the number of shipments
provided that value is not exceeded.
This annual value limit applies to ship-
ments to the same ultimate consignee
even though the shipments are made
through more than one intermediate
consignee. There is no restriction on
the number of orders that may be in-
cluded in a shipment, except that the
annual value limit per ECCN must not
be exceeded.

(3) Orders where two or more LVS dol-
lar value limits apply. An order may in-
clude commodities that are controlled
under more than one entry on the CCL.
In this case, the net value of the entire
order may exceed the LLVS dollar value
for any single entry on the CCL. How-
ever, the net value of the commodities
controlled under each ECCN entry
shall not exceed the LVS dollar value
limit specified for that entry.

Example to paragraph (d)(3): An order in-
cludes commodities valued at $8,000. The
order consists of commodities controlled
under two ECCN entries, each having an LLVS
value limit of $5000. Commodities in the
order controlled under one ECCN are valued
at $3,600 while those controlled under the
other ECCN are valued at $4,500. Since the
net value of the commodities controlled
under each entry falls within the LLVS dollar
value limits applicable to that entry, the
order may be shipped under this License Ex-
ception.

(4) Prohibition against evasion of li-
cense requirements. Any activity involv-
ing the use of this License Exception to
evade license requirements is prohib-
ited. Such devices include, but are not
limited to, the splitting or structuring
of orders to meet applicable LLVS dollar
value limits, as prohibited by para-
graphs (d)(1) (ii) and (iii) of this sec-
tion.

(5) Exports and reexports of encryption
components or spare parts. For compo-
nents or spare parts controlled for
“EI” reasons under ECCN 5A002, ex-
ports and reexports under this License
Exception must be destined to support
a commodity previously authorized for
export or reexport.
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(e) Reexports. Commodities may be
reexported under this License Excep-
tion, provided that they could be ex-
ported from the United States to the
new country of destination under LVS.

(f) Reporting requirements. See §743.1 of
the EAR for reporting requirements for
exports of certain commodities under
License Exception LVS.

[61 FR 64274, Dec. 4, 1996, as amended at 63
FR 2456, Jan. 15, 1998; 63 FR 50520, Sept. 22,
1998; 73 FR 57504, Oct. 3, 2008]

§740.4 Shipments to Country Group B
countries (GBS).

License Exception GBS authorizes
exports and reexports to Country
Group B (see Supplement No. 1 to part
740) of those commodities where the
Commerce Country Chart (Supplement
No. 1 to part 738 of the EAR) indicates
a license requirement to the ultimate
destination for national security rea-
sons only and identified by “GBS—
Yes’” on the CCL. See §743.1 of the EAR
for reporting requirements for exports
of certain commodities under License
Exception GBS.

[63 FR 2456, Jan. 15, 1998, as amended at 69
FR 5690, Feb. 6, 2004]

§740.5 Civil end-users (CIV).

(a) Scope. License Exception CIV au-
thorizes exports and reexports of items
on the Commerce Control List (CCL)
(Supplement No. 1 to part 774 of the
EAR) that have a license requirement
to the ultimate destination pursuant
to the Commerce Country Chart (Sup-
plement No. 1 to part 738 of the EAR)
for NS reasons only; and identified by
“CIV—Yes” in the License Exception
section of the Export Control Classi-
fication Number (ECCN), provided the
items are destined to civil end-users
for civil end-uses in Country Group D:1,
except North Korea (Supplement No. 1
to part 740 of this part).

(b) Restrictions—(1) Restricted end-
users and end-uses. You may not use
CIV if you ‘‘know” the item will be or
is intended to be exported, reexported,
or transferred (in-country) to military
uses or military end-users. Such ex-
ports, reexports, and transfers (in-
country) will continue to require a li-
cense. In addition to conventional mili-
tary activities, military uses include

15 CFR Ch. VII (1-1-14 Edition)

any proliferation activities described
and prohibited by part 744 of the EAR.

(2) Visa status. Deemed exports under
License Exception CIV are not author-
ized to foreign nationals in an expired
visa status. It is the responsibility of
the exporter to ensure that, in the case
of deemed exports, the foreign national
maintains a valid U.S. visa, if required
to hold a visa from the United States.

(c) Reporting requirement. See §743.1 of
the EAR for reporting requirements for
exports of certain items under this Li-
cense Exception.

(d) Foreign National Review (FNR) re-
quirement for deemed exports—(1) Submis-
sion requirement. Prior to disclosing eli-
gible technology to a foreign national
under this License Exception, you
must submit a Foreign National Re-
view (FNR) request to BIS, as required
under §748.8(s) of the EAR. Your FNR
request must include information
about the foreign national required
under §748.8(t) of the EAR and set forth
in Supplement No. 2 of part 748 of the
EAR.

(2) Confirmation of eligibility. You may
not use License Exception CIV for a
deemed export until you have obtained
confirmation of eligibility by checking
the System for Tracking Export Li-
cense Applications (hitps://
snapr.bis.doc.gov/stela) or through the
Simplified Network Application Proce-
dure (https:/snapr.bis.doc.gov).

(8) Action by BIS. Within nine busi-
ness days of the registration of the
FNR request, BIS will refer the FNR
request electronically, along with all
necessary documentation for inter-
agency review, or if necessary return
the FNR request without action (e.g., if
the information provided is incom-
plete). Processing time starts at the
point at which the notification is reg-
istered into BIS’s electronic system.

(4) Review by other departments or
agencies. The Departments of Defense,
State, Energy, and other agencies, as
appropriate, may review the FNR re-
quest. Within 30 calendar days of re-
ceipt of the BIS referral, the reviewing
agency will provide BIS with a rec-
ommendation either to approve or deny
the FNR request. A reviewing agency
that fails to provide a recommendation
within 30 days shall be deemed to have
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no objection to the final decision of
BIS.

(5) Action on the FNR Request. After
the interagency review period, BIS will
promptly notify the applicant regard-
ing the FNR request, i.e., whether the
FNR request is approved, denied, or
more time is needed to consider the re-
quest.

[69 FR 64493, Nov. 5, 2004, as amended at 73
FR 68324, Nov. 18, 2008; 75 FR 31680, June 4,
2010]

§740.6 Technology and software under
restriction (TSR).

(a) Scope. License Exception TSR per-
mits exports and reexports of tech-
nology and software where the Com-
merce Country Chart (Supplement No.
1 to part 738 of the EAR) indicates a li-
cense requirement to the ultimate des-
tination for national security reasons
only and identified by “TSR—Yes’ in
entries on the CCL, provided the soft-
ware or technology is destined to Coun-
try Group B. (See Supplement No. 1 to
part 740.) A written assurance is re-
quired from the consignee before ex-
porting or reexporting under this Li-
cense Exception.

(1) Required assurance for export of
technology. You may not export or re-
export technology under this License
Exception until you have received from
the importer a written assurance that,
without a BIS license or License Ex-
ception, the importer will not:

(i) Reexport or release the tech-
nology to a national of a country in
Country Groups D:1 or E:1; or

(ii) Export to Country Groups D:1 or
E:1 the direct product of the tech-
nology, if such foreign produced direct
product is subject to national security
controls as identified on the CCL (See
General Prohibition Three, §736.2(b)(3)
of the EAR); or

(iii) If the direct product of the tech-
nology is a complete plant or any
major components of a plant, export to
Country Groups D:1 or E:1 of the direct
product of the plant or major compo-
nents thereof, if such foreign produced
direct product is subject to national se-
curity controls as identified on the
CCL or is ‘‘subject to the ITAR” (see 22
CFR parts 120 through 130).

(2) Required assurance for export of
software. You may not export or reex-
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port software under this License Ex-
ception until you have received from
the importer a written assurance that,
without a BIS license or License Ex-
ception, the importer will neither:

(i) Reexport or release the software
or the source code for the software to a
national of a country in Country
Groups D:1 or E:1; nor

(ii) Export to Country Groups D:1 or
E:1 the direct product of the software,
if such foreign produced direct product
is subject to national security controls
as identified on the CCL. (See General
Prohibition Three, §736.2(b)(3) of the
EAR).

(8) Form of written assurance. The re-
quired assurance may be made in the
form of a letter or any other written
communication from the importer, in-
cluding communications via facsimile,
or the assurance may be incorporated
into a licensing agreement that specifi-
cally includes the assurances. An as-
surance included in a licensing agree-
ment is acceptable only if the agree-
ment specifies that the assurance will
be honored even after the expiration
date of the licensing agreement. If such
a written assurance is not received, Li-
cense Exception TSR is not applicable
and a license is required. The license
application must include a statement
explaining why assurances could not be
obtained.

(4) Other License Ezxceptions. The re-
quirements in this License Exception
do not apply to the export of tech-
nology or software under other License
Exceptions, or to the export of tech-
nology or software included in an ap-
plication for the foreign filing of a pat-
ent, provided the filing is in accord-
ance with the regulations of the U.S.
Patent Office.

(b) Reporting requirements. See §743.1
of the EAR for reporting requirements
for exports of certain items under Li-
cense Exception TSR. Note that re-
ports are not required for release of
technology or source code subject to
the EAR to foreign nationals in the
U.S. under the provisions of License
Exception TSR.

[61 FR 64275, Dec. 4, 1996, as amended at 63
FR 50520, Sept. 22, 1998; 63 FR 55019, Oct. 14,
1998; 69 FR 5690, Feb. 6, 2004; 75 FR 44890, July
30, 2010; 78 FR 61901, Oct. 4, 2013]
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§740.7 Computers (APP).

(a) Scope—(1) Commodities. License
Exception APP authorizes exports and
reexports of computers, including
‘“‘electronic assemblies’” and specially
designed components therefor con-
trolled by ECCN 4A003, except ECCN
4A003.e (equipment performing analog-
to-digital conversions exceeding the
limits in ECCN 3A001.a.5.a), exported or
reexported separately or as part of a
system for consumption in Computer
Tier countries as provided by this sec-
tion. When evaluating your computer
to determine License Exception APP
eligibility, use the APP parameter to
the exclusion of other technical param-
eters in ECCN 4A003.

(2) Technology and software. License
Exception APP authorizes exports of
technology and software controlled by
ECCNs 4D001 and 4E001 specially de-
signed or modified for the ‘‘develop-
ment”’, ‘“‘production”, or ‘“‘use’ of com-
puters, including ‘‘electronic assem-
blies” and specially designed compo-
nents therefor classified in ECCN
4A003, except ECCN 4A003.e (equipment
performing analog-to-digital conver-
sions exceeding the limits in ECCN
3A001.a.5.a), to Computer Tier coun-
tries as provided by this section.

(b) Restrictions. (1) Related equipment
controlled under ECCN 4A003.g may
not be exported or reexported under
this License Exception when exported
or reexported separately from eligible
computers authorized under this Li-
cense Exception.

(2) Access and release restrictions. (i)
[Reserved]

(i1) Technology and source code. Tech-
nology and source code eligible for Li-
cense Exception APP may not be re-
leased to nationals of Cuba, Iran, North
Korea, Sudan, or Syria.

(3) Computers and software eligible
for License Exception APP may not be
reexported or transferred (in country)
without prior authorization from BIS,
i.e., a license, a permissive reexport,
another License Exception, or ‘“No Li-
cense Required’. This restriction must
be conveyed to the consignee, via the
Destination Control Statement, see
§758.6 of the EAR. Additionally, the
end-use and end-user restrictions in
paragraph (b)(5) of this section must be
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conveyed to any consignee in Computer
Tier 3.

(4) You may not use this License Ex-
ception to export or reexport items
that you know will be used to enhance
the APP beyond the eligibility limit
allowed to your country of destination.

(5) License Exception APP does not
authorize exports, reexports and trans-
fers (in-country) for nuclear, chemical,
biological, or missile end-users and
end-uses subject to license require-
ments under §744.2, §744.3, §744.4, and
§744.5 of the EAR. Such exports, reex-
ports and transfers (in-country) will
continue to require a license and will
be considered on a case-by-case basis.
Reexports and transfers (in-country) to
these end-users and end-uses in eligible
countries are strictly prohibited with-
out prior authorization.

(6) Foreign nationals in an expired
visa status are not eligible to receive
deemed exports of technology or source
code under this License Exception. It is
the responsibility of the exporter to en-
sure that, in the case of deemed ex-
ports, the foreign national maintains a
valid U.S. visa, if required to hold a
visa from the United States.

(c) Computer Tier 1 destinations—(1) El-
igible destinations. The destinations
that are eligible to receive exports and
reexports under paragraph (c) of this
section include: Albania, Antigua and
Barbuda, Argentina, Aruba, Australia,
Austria, Bahamas (The), Bangladesh,
Barbados, Belgium, Belize, Benin, Bhu-
tan, Bolivia, Botswana, Brazil, Brunei,
Bulgaria, Burkina Faso, Burundi, Cam-
eroon, Cape Verde, Central African Re-
public, Chad, Chile, Colombia, Congo
(Democratic Republic of the), Congo
(Republic of the), Costa Rica, Cote
d’Ivoire, Croatia, Curac¢ao, Cyprus,
Czech Republic, Denmark, Dominica,
Dominican Republic, Ecuador, El1 Sal-
vador, Equatorial Guinea, Eritrea, Es-
tonia, Ethiopia, Fiji, Finland, France,
Gabon, Gambia (The), Germany,
Ghana, Greece, Grenada, Guatemala,
Guinea, Guinea-Bissau, Guyana, Haiti,
Honduras, Hong Kong, Hungary, Ice-
land, Indonesia, Ireland, Italy, Ja-
maica, Japan, Kenya, Kiribati, Korea
(Republic of), Latvia, Lesotho, Liberia,
Lithuania, Luxembourg, Madagascar,
Malawi, Malaysia, Maldives, Mali,
Malta, Marshall Islands, Mauritius,
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Mexico, Micronesia (Federated States
of), Monaco, Mozambique, Namibia,
Nauru, Nepal, Netherlands, New Zea-
land, Nicaragua, Niger, Nigeria, Nor-
way, Palau, Panama, Papua New Guin-
ea, Paraguay, Peru, Philippines, Po-
land, Portugal, Romania, Rwanda, St.
Kitts & Nevis, St. Lucia, St. Vincent
and the Grenadines, Sao Tome & Prin-
cipe, Samoa, San Marino, Senegal,
Seychelles, Sierra Leone, Singapore,
Sint Maarten (the Dutch two-fifths of
the island of Saint Martin), Slovakia,
Slovenia, Solomon Islands, Somalia,
South Africa, Spain, Sri Lanka, Suri-
nam, Swaziland, Sweden, Switzerland,
Taiwan, Tanzania, Togo, Tonga, Thai-
land, Timor-Leste, Trinidad and To-
bago, Turkey, Tuvalu, Uganda, United
Kingdom, Uruguay, Vatican City, Ven-
ezuela, Western Sahara, Zambia, and
Zimbabwe.

(2) Eligible commodities. All com-
puters, including electronic assemblies
and specially designed components
therefore are eligible for export or re-
export under License Exception APP to
Tier 1 destinations, subject to the re-
strictions in paragraph (b) of this sec-
tion.

(3) Eligible technology and software. (i)
Technology and software described in
paragraph (a)(2) of this section for com-
puters of unlimited APP are eligible
for export or reexport under License
Exception APP to: Australia, Austria,

Belgium, Canada, Denmark, Finland,
France, Germany, Greece, Ireland,
Italy, Japan, Luxembourg, Nether-

lands, New Zealand, Norway, Portugal,
Spain, Sweden, Switzerland, Turkey, or
the United Kingdom; and

(ii) “‘Development’ and ‘‘production”
technology and source code described
in paragraph (a)(2) of this section for
computers with an APP less than or
equal to 26 Weighted TeraFLOPS (WT)
are eligible for deemed exports under
License Exception APP to foreign na-
tionals of Tier 1 destinations, other
than the destinations that are listed in
paragraph (c)(3)(i) of this section, sub-
ject to the restrictions in paragraph (b)
of this section.

(iii) ““Use” technology and source
code described in paragraph (a)2) of
this section for computers with an APP
less than or equal to 120 WT are eligi-
ble for deemed exports under License
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Exception APP to foreign nationals of
Tier 1 destinations, other than the des-
tinations that are listed in paragraph
(c)(3)(1) of this section, subject to the
restrictions in paragraph (b) of this
section.

(d) Computer Tier 3 destinations—(1)
Eligible destinations. Eligible destina-
tions under paragraph (d) of this sec-
tion are: Afghanistan, Algeria, An-
dorra, Angola, Armenia, Azerbaijan,
Bahrain, Belarus, Bosnia &
Herzegovina, Burma, Cambodia, China
(People’s Republic of), Comoros,
Djibouti, Egypt, Georgia, India, Iraq,
Israel, Jordan, Kazakhstan, XKosovo,
Kuwait, Kyrgyzstan, Laos, Lebanon,
Libya, Macau, Macedonia (The Former
Yugoslav Republic of), Mauritania,
Moldova, Mongolia, Montenegro, Mo-
rocco, Oman, Pakistan, Qatar, Russia,
Saudi Arabia, Serbia, Tajikistan, Tuni-
sia, Turkmenistan, Ukraine, United
Arab Emirates, Uzbekistan, Vanuatu,
Vietnam, and Yemen.

(2) Eligible commodities. None.

(3) Eligible technology and source code.
(i) ‘“‘Development,” and ‘‘production”
technology and source code described
in paragraph (a)(2) of this section for
computers with an APP less than or
equal to 12 Weighted TeraFLOPs (WT)
are eligible for deemed exports under
License Exception APP to foreign na-
tionals of Tier 3 destinations as de-
scribed in paragraph (d)(1) of this sec-
tion, subject to the restrictions in
paragraph (b) and the provisions of
paragraph (d)(4) of this section.

(i1) ““Use’’ technology and source code
described in paragraph (a)(2) of this
section for computers with an APP less
than or equal to 26 WT are eligible for
deemed exports under License Excep-
tion APP to foreign nationals of Tier 3
destinations as described in paragraph
(d)(1) of this section, subject to the re-
strictions in paragraph (b) and the pro-
visions of paragraph (d)(4) of this sec-
tion.

(4) Foreign National Review (FNR) re-
quirement for deemed exports—(i) Submis-
sion requirement. Prior to disclosing eli-
gible technology or source code to a
foreign national of a Computer Tier 3
country that is not also a country list-
ed in Country Group B in Supplement
No. 1 to part 740 of the EAR under this
License Exception, you must submit a
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Foreign National Review (FNR) re-
quest to BIS, as required under
§748.8(s) of the EAR. Your FNR request
must include information about the
foreign national required under
§748.8(t) of the EAR and set forth in
Supplement No. 2 of part 748 of the
EAR.

(ii) Confirmation of eligibility. You
may not use License Exception APP,
until you have obtained confirmation
of eligibility via either BIS’s System
for Tracking Export License Applica-
tions (STELA) (https:/snapr.bis.doc.gov/
stela) from BIS’s Simplified Network
Application Procedure (SNAP). See
hitp://www.bis.doc.gov/SNAP/index.htm
for more information about SNAP.

(iii) Action by BIS. Within nine busi-
ness days of the registration of the
FNR request, BIS will electronically
refer the FNR request for interagency
review, or if necessary return the FNR
request without action (e.g., if the in-
formation provided is incomplete).
Processing time starts at the point at
which the notification is registered
into BIS’s electronic system.

(iv) Review by other departments or
agencies. The Departments of Defense,
State, Energy, and other agencies, as
appropriate, may review the FNR re-
quest. Within 30 calendar days of re-
ceipt of the BIS referral, the reviewing
agency will provide BIS with a rec-
ommendation either to approve or deny
the FNR request. A reviewing agency
that fails to provide a recommendation
within 30 days shall be deemed to have
no objection to the final decision of
BIS.

(v) Action on the FNR Request. After
the interagency review period, BIS will
promptly notify the applicant regard-
ing the FNR request, i.e., whether the
FNR request is approved, denied, or
more time is needed to consider the re-
quest.

(e) Reporting requirements. See §743.1
of the EAR for reporting requirements
of certain items under License Excep-
tion APP.

[71 FR 20883, Apr. 24, 2006, as amended at 71
FR 51717, Aug. 31, 2006; 71 FR 68439, Nov. 27,
2006; 72 FR 13441, Mar. 22, 2007; 72 FR 60249,
Oct. 24, 2007; 73 FR 51218, Sept. 2, 2008; 73 FR
68324, Nov. 18, 2008; 75 FR 31680, June 4, 2010;
75 FR 36514, June 28, 2010; 76 FR 36988, June
24, 2011; 76 FR 54930, Sept. 6, 2011; 76 FR 70339,
Nov. 14, 2011; 77 FR 39367, July 2, 2012]
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§740.8 [Reserved]

§740.9 Temporary imports, exports, re-
exports, and transfers (in-country)
(TMP).

This License Exception authorizes
various temporary exports and reex-
ports; exports and reexports of items
temporarily in the United States; and
exports and reexports of beta test soft-
ware.

(a) Temporary exports, reexports, and
transfers (in-country). License Excep-
tion TMP authorizes exports, reex-
ports, and transfers (in-country) of
items for temporary use abroad (in-
cluding use in or above international
waters) subject to the conditions speci-
fied in this paragraph (a). No item may
be exported, reexported, or transferred
(in-country) under this paragraph (a) if
an order to acquire the item, such as a
purchase order, has been received be-
fore shipment; with prior knowledge
that the item will stay abroad beyond
the terms of this License Exception; or
when the item is for subsequent lease
or rental abroad. The references to var-
ious countries and country groups in
these TMP-specific provisions do not
limit or amend the prohibitions in
§740.2 of the EAR on the use of license
exceptions generally, such as for ex-
ports of ‘600 series’ items to destina-
tions in Country Group D:5.

(1) Tools of trade. Exports, reexports,
or transfers (in-country) of commod-
ities and software as tools of trade for
use by the exporter or employees of the
exporter may be made only to destina-
tions other than Country Group E:1; for
Sudan, see paragraph (a)(2) of this sec-
tion. The tools of trade must remain
under the ‘“‘effective control” of the ex-
porter or the exporter’s employee. Eli-
gible items are usual and reasonable
kinds and quantities of tools of trade
for use in a lawful enterprise or under-
taking of the exporter. Tools of trade
include, but are not limited to, com-
modities and software as is necessary
to commission or service items, pro-
vided that the commodity or software
is appropriate for this purpose and that
all items to be commissioned or serv-
iced are of foreign origin, or if subject
to the EAR, have been lawfully ex-
ported, reexported, or transferred.
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Tools of trade may accompany the in-
dividual departing from the United
States or may be shipped unaccom-
panied within one month before the in-
dividual’s departure from the United
States, or at any time after departure.
Software used as a tool of trade must
be protected against unauthorized ac-
cess. Examples of security precautions
to help prevent unauthorized access in-
clude the following:

(1) Use of secure connections, such as
Virtual Private Network connections,
when accessing IT networks for activi-
ties that involve the transmission and
use of the software authorized under
this license exception;

(i1) Use of password systems on elec-
tronic devices that store the software
authorized under this license excep-
tion; and

(iii) Use of personal firewalls on elec-
tronic devices that store the software
authorized under this license excep-
tion.

(2) Sudan: Tools of Trade. (i) Permis-
sible users. A non-governmental organi-
zation or an individual staff member,
employee or contractor of such organi-
zation traveling to Sudan at the direc-
tion or with the knowledge of such or-
ganization may export, reexport, or
transfer (in-country) under this para-
graph (a)(2).

(ii) Authorized purposes. Any tools of
trade exported, reexported, or trans-
ferred (in-country) under this para-
graph must be used to support activi-
ties to implement the Doha Document
for Peace in Darfur; to provide humani-
tarian or development assistance in
Sudan, to support activities to relieve
human suffering in Sudan, or to sup-
port the actions in Sudan for humani-
tarian or development purposes; by an
organization authorized by the Depart-
ment of the Treasury, Office of Foreign
Assets Control (OFAC) pursuant to 31
CFR 538.521 in support of its OFAC-au-
thorized activities; or to support the
activities to relieve human suffering in
Sudan in areas that are exempt from
the Sudanese Sanctions Regulations by
virtue of the Darfur Peace and Ac-
countability Act and Executive Order
13412.

(iii) Method of export and maintenance
of control. The tools of trade must ac-
company (either hand carried or as

§740.9

checked baggage) a traveler who is a
permissible user of this provision or be
shipped or transmitted to such user by
a method reasonably calculated to as-
sure delivery to the permissible user of
this provision. The permissible user of
this provision must maintain ‘‘effec-
tive control” of the tools of trade while
in Sudan.

(iv) Eligible items. The only tools of
trade that may be exported, reexported
or transferred (in-country) to Sudan
under this paragraph (a)(2) are:

(A) Commodities controlled under
ECCNs 4A99%4.b and ‘‘software” con-
trolled under ECCNs 4D994 or 5D992 to
be used on such commodities. Software
must either be loaded onto the com-
modities prior to export, reexport, or
transfer (in-country) or be exported, re-
exported, or transferred (in-country)
solely for servicing or in-kind replace-
ment of legally exported or reexported
software. All such software must re-
main loaded on the commodities while
in Sudan;

(B) Telecommunications equipment
controlled under ECCN 5A991 and
“software’” controlled under ECCN
5D992 to be used in the operation of
such equipment. Software must be
loaded onto such equipment prior to
export or be exported or reexported
solely for servicing or in-kind replace-
ment of legally exported or reexported
software. All such software must re-
main loaded on such equipment while
in Sudan;

(C) Global positioning systems (GPS)
or similar satellite receivers controlled
under ECCN 7A99%4; and

(D) Commodities that are controlled
under ECCN 5A992, including commod-
ities that are installed with, or con-
tained in, commodities in paragraphs
(a)(2)(iv)(A) and (B) of this section and
that remain installed with or con-
tained in such commodities while in
Sudan.

(3) Tools of trade: temporary exports,
reexports, and transfers (in-country) of
technology by U.S. persons. (i) This para-
graph authorizes exports, reexports,
and transfers (in-country) of usual and
reasonable kinds and quantities of
technology for use in a lawful enter-
prise or undertaking of a U.S. person to
destinations other than Country Group
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E:1. Only U.S. persons or their employ-
ees traveling or on temporary assign-
ment abroad may export, reexport,
transfer (in-country) or receive tech-
nology under the provisions of this
paragraph (a)(3).

(A) Because this paragraph (a)(3) does
not authorize any new release of tech-
nology, employees traveling or on tem-
porary assignment abroad who are not
U.S. persons may only receive under
TMP such technology abroad that they
are already eligible to receive through
a current license, a license exception
other than TMP, or because no license
is required;

(B) A U.S. employer of individuals
who are not U.S. persons must dem-
onstrate and document for record-
keeping purposes the reason that the
technology is needed by such employ-
ees in their temporary business activi-
ties abroad on behalf of the U.S. person
employer, prior to using this paragraph
(a)(3). This documentation must be cre-
ated and maintained in accordance
with the recordkeeping requirements of
part 762 of the EAR; and

(C) The U.S. person must retain su-
pervision over the technology that has
been authorized for export, reexport, or
transfer (in-country) under these or
other provisions.

(ii) The exporting, reexporting, or
transferring party and the recipient of
the technology must take security pre-
cautions to protect against unauthor-
ized release of the technology while the
technology is being shipped or trans-
mitted and used overseas. Examples of
security precautions to help prevent
unauthorized access include the fol-
lowing:

(A) Use of secure connections, such
as Virtual Private Network connec-
tions, when accessing IT networks for
email and other business activities
that involve the transmission and use
of the technology authorized under this
license exception;

(B) Use of password systems on elec-
tronic devices that will store the tech-
nology authorized under this license
exception; and

(C) Use of personal firewalls on elec-
tronic devices that will store the tech-
nology authorized under this license
exception.
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(iii) Technology authorized under
these provisions may not be used for
foreign production purposes or for
technical assistance unless authorized
by BIS.

(iv) Encryption technology con-
trolled by ECCN 5E002 is ineligible for
this license exception.

(4) Kits consisting of replacement parts
or components. Kits consisting of re-
placement parts or components may be
exported, reexported, or transferred
(in-country) to all destinations except
Country Group E:1 (see Supplement No.
1 to part 740 of the EAR), provided
that:

(i) The parts and components would
qualify for shipment under paragraph
(a)(4)(iii) of this section if exported as
one-for-one replacements;

(ii) The kits remain under effective
control of the exporter or an employee
of the exporter; and

(iii) All parts and components in the
kit are returned, except that one-for-
one replacements may be made in ac-
cordance with the requirements of Li-
cense Exception RPL and the defective
parts and components returned (see
Parts, Components, Accessories and
Attachments in §740.10(a) of this part).

(6) Exhibition and demonstration. This
paragraph (a)(b) authorizes exports, re-
exports, and transfers (in-country) of
commodities and software for exhi-
bition or demonstration in all destina-
tions except Country Group E:1 (see
Supplement No. 1 to this part) provided
that the exporter maintains ownership
of the commodities and software while
they are abroad and provided that the
exporter, an employee of the exporter,
or the exporter’s designated sales rep-
resentative retains ‘‘effective control”
over the commodities and software
while they are abroad. The commod-
ities and software may not be used
when abroad for more than the min-
imum extent required for effective
demonstration. The commodities and
software may not be exhibited or dem-
onstrated at any one site for longer
than 120 days after installation and de-
bugging, unless authorized by BIS.
However, before or after an exhibition
or demonstration, pending movement
to another site, return to the United
States or the foreign reexporter, or BIS
approval for other disposition, the
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commodities and software may be
placed in a bonded warehouse or a stor-
age facility provided that the exporter
retains ‘‘effective control’” over their
disposition. The export documentation
for this type of transaction must show
the exporter as ultimate consignee, in
care of the person who will have con-
trol over the commodities and software
abroad.

(6) Inspection and calibration. Com-
modities to be inspected, tested, cali-
brated, or repaired abroad may be ex-
ported, reexported, and transferred (in-
country) under this paragraph (a)(6) to
all destinations except Country Group
E:1.

(7) Containers. Containers for which
another license exception is not avail-
able and that are necessary for ship-
ment of commodities may be exported,
reexported, and transferred (in-coun-
try) under this paragraph (a)(7). How-
ever, this paragraph does not authorize
the export of the container’s contents,
which, if not exempt from licensing,
must be separately authorized for ex-
port under either a license exception or
a license.

(8) Assembly in Mexico. Commodities
may be exported to Mexico under Cus-
toms entries that require return to the
United States after processing, assem-
bly, or incorporation into end products
by companies, factories, or facilities
participating in Mexico’s in-bond in-
dustrialization program (Maquiladora)
under this paragraph (a)(8), provided
that all resulting end-products (or the
commodities themselves) are returned
to the United States.

(9) News media. (i) Commodities nec-
essary for mnews-gathering purposes
(and software necessary to use such
commodities) may be temporarily ex-
ported or reexported for accredited
news media personnel (i.e., persons
with credentials from a news-gathering
or reporting firm) to Cuba, North
Korea, Sudan, or Syria (see Supple-
ment No. 1 to part 740) if the commod-
ities:

(A) Are retained under ‘‘effective
control” of the exporting news-gath-
ering firm in the country of destina-
tion;

(B) Remain in the physical possession
of the news media personnel in the
country of destination. The term phys-
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ical possession for purposes of this
paragraph (a)(9) means maintaining ef-
fective measures to prevent unauthor-
ized access (e.g., securing equipment in
locked facilities or hiring security
guards to protect the equipment); and

(C) Are removed with the news media
personnel at the end of the trip.

(ii) When exporting under this para-
graph (a)(9) from the United States, the
exporter must email a copy of the
packing list or similar identification of
the exported commodities, to
bis.compliance@bis.doc.gov specifying
the destination and estimated dates of
departure and return. The Office of Ex-
port Enforcement (OEE) may check re-
turns to assure that the provisions of
this paragraph (a)(9) are being used
properly.

(iii) Commodities or software nec-
essary for mnews-gathering purposes
that accompany news media personnel
to all other destinations shall be ex-
ported, reexported, or transferred (in-
country) under paragraph (a)), tools of
trade, of this section if owned by the
news gathering firm, or if they are per-
sonal property of the individual news
media personnel. Note that paragraphs
(a)(1), tools of trade, and (a)(9), news
media, of this section do not preclude
independent accredited contract per-
sonnel, who are under control of news-
gathering firms while on assignment,
from using these provisions, provided
that the news gathering firm des-
ignates an employee of the contract
firm to be responsible for the equip-
ment.

(10) Temporary exports to a U.S. per-
son’s foreign subsidiary, affiliate, or facil-
ity abroad. Components, parts, tools,
accessories, or test equipment exported
by a U.S. person to a subsidiary, affil-
iate, or facility owned or controlled by
the U.S. person, if the components,
parts, tools, accessories, or test equip-
ment are to be used to manufacture,
assemble, test, produce, or modify
items, provided that such components,
parts, tools, accessories or test equip-
ment are not transferred (in-country)
or reexported from such subsidiary, af-
filiate, or facility, alone or incor-
porated into another item, without
prior authorization by BIS.

(11) [Reserved]
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(12) U.S. persons. For purposes of this
§740.9, a U.S. person is defined as fol-
lows: an individual who is a citizen of
the United States, an individual who is
a lawful permanent resident as defined
by 8 U.S.C. 1101(a)(2) or an individual
who is a protected individual as defined
by 8 U.S.C. 1324b(a)(3). U.S. person also
means any juridical person organized
under the laws of the United States, or
any jurisdiction within the TUnited
States (e.g., corporation, business asso-
ciation, partnership, society, trust, or
any other entity, organization or group
that is authorized to do business in the
United States).

(13) Destinations. Destination restric-
tions apply to temporary exports, reex-
ports, or transfers (in-country) to and
for use on any vessel, aircraft or terri-
tory under ownership, control, lease, or
charter by any country specified in any
authorizing paragraph of this section,
or any national thereof.

(14) Return or disposal of items. All
items exported, reexported, or trans-
ferred (in-country) under these provi-
sions must, if not consumed or de-
stroyed in the normal course of author-
ized temporary use abroad, be returned
as soon as practicable but no later than
one year after the date of export, reex-
port, or transfer to the United States
or other country from which the items
were so transferred. Items not returned
shall be disposed of or retained in one
of the following ways:

(i) Permanent export, reexport, or trans-
fer (in-country). An exporter or re-
exporter who wants to sell or otherwise
dispose of the items abroad, except as
permitted by this or other applicable
provision of the EAR, must apply for a
license in accordance with §§748.1, 748.4
and 748.6 of the EAR. (Part 748 of the
EAR contains more information about
license applications.) The application
must be supported by any documents
that would be required in support of an
application for export license for ship-
ment of the same items directly from
the United States to the proposed des-
tination.

(ii) Use of a license. An outstanding li-
cense may also be used to dispose of
items covered by the provisions of this
paragraph (a), provided that the out-
standing license authorizes direct ship-
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ment of the same items to the same
new ultimate consignee or end-user.

(iii) Authorization to retain item abroad
beyond onme year. An exporter, re-
exporter or transferor who wants to re-
tain an item at the temporary location
beyond one year must apply for a li-
cense in accordance with §§748.1, 748.4
and 748.6 of the EAR to BIS at least 90
days prior to the expiration of the one-
year period. The application must in-
clude the name and address of the ex-
porter, the date the items were ex-
ported, a brief product description, and
the justification for the extension. If
BIS approves the extension, the appli-
cant will receive authorization for an
extension not to exceed four years from
the date of initial export, reexport, or
transfer. Any request for retaining the
items abroad for a period exceeding
four years must be made in accordance
with the requirements of paragraph
(a)(14)(i) of this section.

(b) Exports of items temporarily in the
United States. (1) Items moving in transit
through the United States. Subject to
the following conditions, the provisions
of this paragraph (b)(1) authorize ex-
port of items moving in transit
through the United States under a
Transportation and Exportation
(T.&E.) customs entry or an Immediate
Exportation (I.E.) customs entry made
at a U.S. Customs and Border Protec-
tion Office.

(i) Items controlled for national secu-
rity (NS) reasons, nuclear proliferation
(NP) reasons, or chemical and biologi-
cal weapons (CB) reasons may not be
exported to Country Group D:1, D:2, or
D:3 (see Supplement No. 1 to part 740),
respectively, under this paragraph
o)(D).

(ii) Items may not be exported to
Country Group E:1 under this section.

(iii) The following may not be ex-
ported from the United States under
this paragraph (b)(1):

(A) Commodities shipped to the
United States under an International
Import Certificate, Form BIS-645P;

(B) Chemicals controlled under ECCN
1C350; or

(C) Horses for export by sea (refer to
short supply controls in part 754 of the
EAR).
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(iv) The authorization to export in
paragraph (b)(1) shall apply to all ship-
ments from Canada moving in transit
through the United States to any for-
eign destination, regardless of the na-
ture of the commodities or software or
their origin, notwithstanding any
other provision of this paragraph (b)(1).

(2) Items imported for marketing, or for
display at U.S. exhibitions or trade fairs.
Subject to the following conditions,
the provisions of this paragraph (b)(2)
authorize the export of items that were
imported into the United States for
marketing, or for display at an exhi-
bition or trade fair and were either en-
tered under bond or permitted tem-
porary free import under bond pro-
viding for their export and are being
exported in accordance with the terms
of that bond.

(i) Items may be exported to the
country from which imported into the
United States. However, items origi-
nally imported from Cuba may not be
exported unless the U.S. Government
had licensed the import from that
country.

(ii) Items may be exported to any
destination other than the country
from which imported except:

(A) Items imported into the United
States under an International Import
Certificate;

(B) Exports to Country Group E:1 (see
Supplement No. 1 to part 740); or

(C) Exports to Country Group D:1,
D:2, or D:3 (see Supplement No. 1 to
part 740) of items controlled for na-
tional security (NS) reasons, nuclear
nonproliferation (NP) reasons, or
chemical and biological weapons (CB)
reasons, respectively.

(38) Return of foreign-origin items. A
foreign-origin item may be returned
under this license exception to the
country from which it was imported if
its characteristics and capabilities
have not been enhanced while in the
United States, except that no foreign-
origin items may be returned to Cuba.

(4) Return of shipments refused entry.
Shipments of items refused entry by
the U.S. Customs and Border Protec-
tion, the Food and Drug Administra-
tion, or other U.S. Government agency
may be returned to the country of ori-
gin, except to:

(i) A destination in Cuba; or
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(ii) A destination from which the
shipment has been refused entry be-
cause of the Foreign Assets Control
Regulations of the Treasury Depart-
ment, unless such return is licensed or
otherwise authorized by the Treasury
Department, Office of Foreign Assets
Control (31 CFR parts 500-599).

NOTE 1 TO PARAGRAPH (b): A commodity
withdrawn from a bonded warehouse in the
United States under a ¢ withdrawal for ex-
port’ customs entry is considered as ‘- moving
in transit’. It is not considered as ¢ moving
in transit’ if it is withdrawn from a bonded
warehouse under any other type of customs
entry or if its transit has been broken for a
processing operation, regardless of the type
of customs entry.

NOTE 2 TO PARAGRAPH (b): Items shipped on
board a vessel or aircraft and passing
through the United States from one foreign
country to another may be exported without
a license provided that (a) while passing in
transit through the United States, they have
not been unladen from the vessel or aircraft
on which they entered, and (b) they are not
originally manifested to the United States.

NOTE 3 TO PARAGRAPH (b): A shipment orig-
inating in Canada or Mexico that inciden-
tally transits the United States en route to
a delivery point in the same country does
not require a license.

(c) Ezxports of beta test software—(1)
Scope. The provisions of this paragraph
(c) authorize exports and reexports to
eligible countries of beta test software
intended for distribution to the general
public.

(2) Eligible countries. Encryption
software controlled under ECCN 5D002
is not eligible for export or reexport to
a country in Country Group E:1 under
the provisions of this paragraph (c). All
other beta test software is eligible for
export or reexport to all destinations,
except Cuba, Iran, and Sudan under the
provisions of this paragraph (c).

(3) Eligible software. All software that
is controlled by the Commerce Control
List (Supplement No.l1 to part 774 of
the EAR), and under Commerce licens-
ing jurisdiction, is eligible for export
and reexport, subject to the restric-
tions of this paragraph (c¢). Encryption
software controlled for “EI” reasons
under ECCN 5D002 is eligible for export
and reexport under this paragraph (c),
provided that the exporter has sub-
mitted the information described in
paragraph (c)(8) of this section by the
time of export. Final encryption prod-
ucts produced by the testing consignee
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are subject to any applicable provisions
in §742.15(b) of the EAR (for mass mar-
ket encryption commodities and soft-
ware with symmetric key length ex-
ceeding 64-bits) or §740.17 of the EAR
(License Exception ENC), including re-
view and reporting requirements.

(4) Conditions for use. Exports or reex-
ports of beta test software programs
under the provisions of this paragraph
(c) must meet all of the following con-
ditions:

(i) The software producer intends to
market the software to the general
public after completion of the beta
testing, as described in the General
Software Note (see supplement no. 2 to
part 774 of the EAR) or the Cryptog-
raphy Note in Category 5, Part 2 (‘‘In-
formation Security’’) of the Commerce
Control List (see Supplement No.l to
part 774 of the EAR);

(ii) The software producer provides
the software to the testing consignee
free-of-charge or at a price that does
not exceed the cost of reproduction and
distribution; and

(iii) The software is designed for in-
stallation by the end-user without fur-
ther substantial support from the sup-
plier.

(6) Importer Statement. Prior to ex-
porting or reexporting any eligible
software under this paragraph (c), the
exporter or reexporter must obtain the
following statement from the testing
consignee, which may be included in a
contract, non-disclosure agreement, or
other document that identifies the im-
porter, the software to be exported, the
country of destination, and the testing
consignee.

“We certify that this beta test software
will only be used for beta testing purposes,
and will not be rented, leased, sold, sub-
licensed, assigned, or otherwise transferred.
Further, we certify that we will not transfer
or export any product, process, or service
that is the direct product of the beta test
software.”

(6) Use limitations. Only testing con-
signees that provide the importer
statement required by paragraph (c)(5)
of this section may execute any beta
test software that was exported or re-
exported to them under the provisions
of this paragraph (c).

() Return or disposal of software. All
beta test software exported must be de-
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stroyed abroad or returned to the ex-
porter within 30 days of the end of the
beta test period as defined by the soft-
ware producer or, if the software pro-
ducer does not define a test period,
within 30 days of completion of the
consignee’s role in the test. Among
other methods, this requirement may
be satisfied by a software module that
will destroy the software and all its
copies at or before the end of the beta
test period.

(8) Notification of beta test encryption
software. For beta test encryption soft-
ware eligible under this license excep-
tion you must, by the time of export or
reexport, submit the information de-
scribed in paragraphs (a) through (e) of
Supplement No. 6 to part 742 of the
EAR by e-mail to BIS at
crypt@bis.doc.gov and to the ENC
Encryption Request Coordinator at
enc@nsa.gov.

[61 FR 64277, Dec. 4, 1996. Redesignated at 61
FR 68579, Dec. 30, 1996.]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §740.9, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§740.10 License Exception Servicing
and replacement of parts and
equipment (RPL).

License Exception RPL authorizes
exports and reexports associated with
one-for-one replacement of parts, com-
ponents, accessories, and attachments.
License Exception RPL also authorizes
exports and reexports of certain items
currently ‘‘subject to the EAR’ to or
for, or to replace, a defense article de-
scribed in an export or reexport au-
thorization issued under the authority
of the Arms Export Control Act. It
does not, however, authorize the export
or reexport of defense articles subject
to the ITAR, i.e., described on the
United States Munitions List (22 CFR
121.1).

(a) Parts, components, accessories, and
attachments—(1) Scope. The provisions
of this paragraph (a) authorize the ex-
port and reexport of one-for-one re-
placement parts, components, acces-
sories, and attachments for previously
exported equipment or other end items.

(2) Ome-for-one replacement of parts,
components, accessories, or attachments.
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(i) The terms replacement parts, compo-
nents, accessories, or attachments as used
in this section mean parts, compo-
nents, accessories, or attachments
needed for the immediate repair of
equipment or other end items, includ-
ing replacement of defective or worn
parts or components. (These terms in-
clude ¢ subassemblies,” but do not in-
clude test instruments or operating
supplies. The term ¢ subassembly’ means
a number of parts or components as-
sembled to perform a specific function
or functions within a commodity. One
example would be printed circuit
boards with components mounted
thereon. This definition does not in-
clude major subsystems such as those
composed of a number of ¢ subassem-
blies.’) Items that improve or change
the basic design characteristics, e.g., as
to accuracy, capability, performance or
productivity, of the equipment or other
end item upon which they are in-
stalled, are not deemed to be replace-
ment parts, components, accessories,
or attachments. For Kkits consisting of
replacement parts or components, con-
sult §740.9(a)(4) of this part.

(ii) Parts, components, accessories,
and attachments may be exported only
to replace, on a one-for-one basis,
parts, components, accessories, or at-
tachments, respectively, contained in
commodities that were: lawfully ex-
ported from the United States; lawfully
reexported; or made in a foreign coun-
try incorporating authorized U.S.-ori-
gin parts, components, accessories, or
attachments. ‘600 series’” parts, com-
ponents, accessories and attachments
may be exported only to replace, on a
one-for-one basis, parts, components,
accessories, or attachments that were:
lawfully exported from the United
States, or lawfully reexported. The
conditions of the original U.S. author-
ization must not have been violated.
Accordingly, the export of replacement
parts, components, accessories, and at-
tachments may be made only by the
party who originally exported or reex-
ported the commodity to be repaired,
or by a party that has confirmed the
existence of appropriate authority for
the original transaction.

(iii) The parts, components, acces-
sories, or attachments to be replaced
must either be destroyed abroad or re-
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turned promptly to the person who
supplied the replacements, or to a for-
eign firm that is under the effective
control of that person.

(3) Exclusions to License Exception
RPL. (i) No replacement parts, compo-
nents, accessories, or attachments may
be exported to repair a commodity ex-
ported under a license or other author-
ization if that license or other author-
ization included a condition that any
subsequent replacements may be ex-
ported only under a license.

(ii) No parts, components, acces-
sories, or attachments may be exported
to be held abroad as spares for future
use. Replacements may be exported to
replace spares that were authorized to
accompany the export of equipment or
other end items as those spares are
used in the repair of the equipment or
other end item. This allows mainte-
nance of the stock of spares at a con-
sistent level as the parts, components,
accessories, or attachments are used.

(iii) No parts, components, acces-
sories, or attachments may be exported
to any destination, except the coun-
tries listed in Supplement No. 3 to part
744 of the EAR (Countries Not Subject
to Certain Nuclear End Use Restric-
tions in §744.2(a)), if the item is to be
incorporated into or used in nuclear
weapons, nuclear explosive devices, nu-
clear testing related to activities de-
scribed in §744.2(a) of the EAR, the
chemical processing of irradiated spe-
cial nuclear or source material, the
production of heavy water, the separa-
tion of isotopes of source and special
nuclear materials, or the fabrication of
nuclear reactor fuel containing pluto-
nium, as described in §744.2(a) of the
EAR.

(iv) No replacement parts, compo-
nents, accessories, or attachments may
be exported to countries in Country
Group E:1 (see Supplement No. 1 to this
part) (countries designated by the Sec-
retary of State as supporting acts of
international terrorism) if the com-
modity to be repaired is an ‘‘aircraft”
(as defined in §772.1 of the EAR) or is
controlled for national security (NS)
reasons.

(v) No replacement parts, compo-
nents, accessories, or attachments may
be exported to countries in Country
Group E:1 (see Supplement No. 1 to this
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part) if the commodity to be repaired is
explosives detection equipment classi-
fied under ECCN 2A983 or related soft-
ware classified under ECCN 2D983.

(vi) No replacement parts, compo-
nents, accessories, or attachments may
be exported to countries in Country
Group E:1 (see Supplement No. 1 to this
part) if the commodity to be repaired is
concealed object detection equipment
classified under ECCN 2A984 or related
software classified under ECCN 2D984.

(vii) The conditions described in this
paragraph (a)(3) relating to replace-
ment of parts, components, accessories,
or attachments do not apply to reex-
ports to a foreign country of parts,
components accessories, or attach-
ments as replacements in foreign-ori-
gin products, if at the time the replace-
ments are furnished, the foreign-origin
product is eligible for export to such
country under any of the license excep-
tions in this part or the exceptions in
§734.4 of the EAR (De minimis U.S. con-
tent).

(viii) Parts, components, accessories,
and attachments classified in 600 Se-
ries”” ECCNs may not be exported or re-
exported to a destination listed in
Country Group D:5 (see Supplement
No. 1 to this part).

(4) Reexports. (i) Parts, components,
accessories, and attachments exported
from the United States may be reex-
ported to a new country of destination,
provided that the conditions estab-
lished in paragraphs (a)(2) and (3) of
this section are met. A party reex-
porting U.S.-origin one-for-one replace-
ment parts, components, accessories,
or attachments shall ensure that the
commodities being repaired were
shipped to their present location in ac-
cordance with U.S. law and continue to
be lawfully used, and that either before
or promptly after reexport of the re-
placement parts, components, acces-
sories, or attachments, the replaced
commodities and software are either
destroyed or returned to the United
States, or to the foreign firm in Coun-
try Group B (see Supplement No. 1 to
this part) that shipped the replacement
parts.

(ii) The conditions described in para-
graph (a)(3) relating to replacement of
parts, components, accessories, or at-
tachments (excluding ‘600 series”
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ECCNs) do not apply to reexports to a
foreign country of parts, components,
accessories, or attachments as replace-
ments in foreign-origin products, if at
the time the replacements are fur-
nished, the foreign-origin product is el-
igible for export to such country under
any of the License Exceptions in this
part or the foreign-origin product is
not subject to the EAR pursuant to
§734.4.

(b) Servicing and replacement. (1)
Scope. The provisions of this paragraph
(b) authorize the export and reexport
to any destination, except for 600 se-
ries’’ items to destinations identified
in Country Group D:5 (see Supplement
No. 1 to this part) or otherwise prohib-
ited under the EAR, of commodities
and software that were returned to the
United States for servicing and the re-
placement of defective or unacceptable
U.S.-origin commodities and software.

(2) Commodities and software sent to
a United States or foreign party for
servicing.

(i) Definition. ‘‘Servicing”’ as used in
this section means inspection, testing,
calibration or repair, including over-
haul and reconditioning. The servicing
shall not have improved or changed the
basic characteristics (e.g., the accu-
racy, capability, performance, or pro-
ductivity) of the commodity or soft-
ware as originally authorized for ex-
port or reexport.

(ii) Return of serviced commodities and
software. When the serviced commodity
or software is returned, it may include
any replacement or rebuilt parts, com-
ponents, accessories, or attachments
necessary to its repair and may be ac-
companied by any spare parts, compo-
nents, tools, accessories, attachments
or other items sent with it for serv-
icing.

(iii) Commodities and software imported
from Country Group D:1 except the Peo-
ple’s Republic of China (PRC). Commod-
ities and software legally exported or
reexported to a consignee in Country
Group D:1 (except the People’s Repub-
lic of China (PRC)) (see Supplement
No. 1 to this part) that are sent to the
United States or a foreign party for
servicing may be returned to the coun-
try from which it was sent, provided
that both of the following conditions
are met:
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(A) The exporter making the ship-
ment is the same person or firm to
whom the original license was issued;
and

(B) The end use and the end user of
the serviced commodities or software
and other particulars of the trans-
action, as set forth in the application
and supporting documentation that
formed the basis for issuance of the li-
cense have not changed.

(iv) Terrorist supporting countries. No
repaired commodity or software may
be exported or reexported to countries
in Country Group E:1 (see Supplement
No. 1 to this part).

(3) Replacements for defective or un-
acceptable U.S.-origin equipment.

(i) Subject to the following condi-
tions, commodities or software may be
exported or reexported to replace de-
fective or otherwise unusable (e.g., er-
roneously supplied) items.

(A) The commodity or software is
“‘subject to the EAR” (see §734.2(a) of
the EAR).

(B) The commodity or software to be
replaced must have been previously ex-
ported or reexported in its present
form under a license or authorization
granted by BIS or an authorization,
e.g., a license or exemption, issued
under the authority of the Arms Ex-
port Control Act.

(C) No commodity or software may
be exported or reexported to replace
equipment that is worn out from nor-
mal use, nor may any commodity or
software be exported to be held in
stock abroad as spare equipment for fu-
ture use.

(D) The replacement item may not
improve the basic characteristic, e.g.,
as to accuracy, capability, perform-
ance, or productivity, of the equipment
as originally authorized, e.g., under a
license, license exception or an exemp-
tion, for export or reexport.

(E) No shipment may be made to
countries in Country Group E:1 (see
Supplement No. 1 to